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Subcontractor is hereby on notice that the contracting party to
this subcontract is the Alliance for Sustainable Energy, LLC, in
its capacity as the Managing and Operating Contractor for the
National Renewable Energy Laboratory (NREL) under U.S.
Department No. DE-AC36-08G028308. All references to
“‘NREL” in this subcontract shall mean the Alliance for
Sustainable Energy, LLC.
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research and development on a fee basis. Also applies to time and materials,

labor hour and expenses SUDCONLIACES.) .........uuuiuiiiiiiiiiiieieiiieieieieieererereerreer e 89
SENSITIVE FOREIGN NATIONS CONTROLS (SPECIAL) (OCT 2011)........... 90
Derived from DEAR 952.204-71 (MAR 2011) (FD) ..coccvvvveiiiiiie e 90
(ApPlies tO all SUDCONIIACES.) .. ..ciiueiiieiiiiiie ittt 90
PUBLIC AFFAIRS (SPECIAL) (OCT 2011) ..iiiuiiiiiiieeeeeeeeeiiiieee e e e e 90
Derived from DEAR 952.204-75 ......uuiiiiiiie ettt ettt e e 90
(Applies to subcontracts where the Subcontractor is required to release

unclassified information related to NREL/DOE policies, programs, and activities.) ......... 90
DISPLACED EMPLOYEE HIRING PREFERENCE (JUNE 1997) ......cccccceeeennn... 91
Derived from DEAR 952.226-74 (FD) ....uuviiiiiieeiiiiie et nntae e 91
(Applies to all subcontracts exceeding $500,000, except subcontracts for

COMMETCIAN TEEIMS.) ..ttt ettt e e et e e et e e e 91

INSPECTION IN ARCHITECT-ENGINEER SUBCONTRACTS (APR

L L PP 92
Derived from DEAR 952.236-71 .....cccoouiiieiiiiie ittt 92
(Applies to architect-engineer, design-build SUDCONEIACES.) ........ccvveeiiiiiieiiiiiieeeiee e 92
PRINTING (DEC 2000) ... uuiiieeeeiiieitiiias e e e e eeeeettiaas s e e e eaeeeanseassseeaeseeanssnnnnaaeees 92
Derived from DEAR 970.5208-1 (FD) ......ccicutiiiuiiiiiieriee ettt 92
(Applies to all subcontracts where printing is required as this term is defined in

Title 1 of the U.S. Government Printing and Binding Regulations.)..........cccccovvvieiiiiieenne 92
PROPERTY (SPECIAL) (OCT 2008)....ciieeeeieeeiiiiaieeeeeeeeeetiiiess e eaeaeeeaninnn e eaeas 92
Derived from DEAR 970.5245-1 (DEC 2000) and Alternate 1 (Dec 2000) (FD) .............. 92
(Applies to all subcontracts where Government Property is to be furnished to or

acquired by the SUDCONLIACIONS.) .....ciiiiiiiii e 92
(Alternate | applies if the Subcontractor is a NON-Profit.).........ccccoeiiiiieiiiiiniiiiiieee 92

CLAUSES APPLICABLE TO SUBCONTRACTS THAT REQUIRE
PERFORMANCE ON NREL-OPERATED FACILITIES........ccooi i 97
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SECURITY AND ACCESS REQUIREMENTS (SPECIAL) (JAN 2009)............. 97
Derived from NREL 08.100-02........ccciiuiiieiiiiieeiiiiieessiiee e siteeesssbeeesssaeeesssbeeesssseeessnnees 97
(Applies to all subcontracts where the Subcontractor or lower-tier subcontractors,

and their employees, officers, agents, or other persons representing the

Subcontractor, will perform work on NREL-operated facilities or government-

OWNEd OF -1€8SEd PrOPEITIES.) ..eeeiiiiieieiiiiie ettt et e e e 97

WORKER SAFETY AND HEALTH REQUIREMENTS (SPECIAL) (FEB

122001 ) N 99
Derived from NREL 09.100-02.........ccciiiiiiiiieiieeeiie et sree e 99
(Applies to all subcontracts where the Subcontractor or lower-tier Subcontractors,

and their employees, officers, agents, or other persons representing the

Subcontractor, will perform work on NREL-operated facilities or government-

(o)1 1V o T=To o g [T 1T =To Il o] (o] o 1=T £ 1T ISR 99
DRUG-FREE WORKPLACE (MAY 2001) ....covviiiiiiieeeeeeeeeiiiee e 100
Derived from FAR 52.223-6 (FD) .....uuuuuuueiiririieiiieieieieeereieenireersrernrnrersmenr.—.. 100
(Applies to all subcontracts where work is to be performed on NREL operated

facilities, including Government-owned or - leased property.)......cccccceeeeieieieieieieieeeeeeenn, 100

ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS

(SPECIAL) (OCT 2008) .....cceeiieeiiiiiiee e ee e eeetiee s e e e e ettt s s e e e e e s e eaataan e s e aeaeeaanens 102
Derived from FAR 52.223-15 (DEC 2007) (FD).....eceiiitriieiiiiieiiiiee et 102
(Applies to all subcontracts where energy consuming products will be delivered,

acquired, or furnished for use by the Subcontractor or for use on NREL-operated

facilities or government-owned or -leased properties.)........ccccceeeeieie e, 102

INSURANCE — WORK ON A GOVERNMENT INSTALLATION

(SPECIAL-DESIGN-BUILD) (MAR 2009) .....uuiiiiieeiiieiiiiiiiiee e eeeeeeaiianeeeeeeeenenes 103
Derived from FAR 52.228-50-D (JAN 1997) ..ccoiiiiiiiiiiiee ettt 103
(Applies to design-build SUDCONTIACES.) ....coiviviiiiiiiiei e 103

PROTECTION OF EXISTING VEGETATION, STRUCTURES,

EQUIPMENT, UTILITIES, AND IMPROVEMENTS AND SET OFF FOR
HAZARDOUS MATERIALS RESPONSE, CLEANUP, AND DISPOSAL
(SPECIAL) (NOV 2008) ... .ccciiieeiiiiiieeeee e eeetiie s e e e e e ettt s s e e e e e e e aaaraaa s s e eeaaeaannes 105
Derived from FAR 52.236-9 (APR 1984) .......ccoiiiiiiiiiiiee ittt 105
(Applies to all subcontracts and purchase orders where the Subcontractor or

lower-tier subcontractors, and their employees, officers, agents, or other persons
representing the Subcontractor, will enter onto NREL-operated facilities or

government-owned Or -leased ProPErtIES.) .....uuuuuuurururuiuiririrrnrniernrnrnrnrerernrnrrrr———.. 105
AVAILABILITY AND USE OF UTILITY SERVICES (APR 1984)..................... 105
Derived from FAR 52.236-14 ... iiiiiiiee oottt ee e e e s en e e e e e s nnenrae e e e e e e e e 105
(Applies to construction subcontracts to be performed on a Government-owned

Lo g 1T TY=To I = Lo |11 Y25 105
PROTECTION OF NREL/GOVERNMENT BUILDINGS, EQUIPMENT,

AND VEGETATION (APR 1984) ..ottt 106
Derived from FAR 52.237-2 ....ccci ittt s e ee e e e e s e e e e e e e st aan e e e e e e e ann 106
(Applies to service subcontracts not involving construction to be performed on
Government-owned or -leased facility.) ... 106

WHISTLEBLOWER PROTECTION FOR SUBCONTRACTOR
EMPLOYEES (DEC 2000)..........iueveeeeeeeeseeseeeeeeseeseeseseseseeseseeseseeseneseeseene. 106
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Derived from DEAR 952.203-70(FD) ......cuiiuteiiiiiiieeiiee ettt ettt sbe e sene e 106
(Applies to subcontracts for work directly related to activities at NREL-operated
facilities or Government-owned or -leased Properties.) ........cccccvvveeeeeeiiiiciieeeeee e 106

ACCESS TO AND OWNERSHIP OF RECORDS (SPECIAL) (OCT 2008)...... 106
Derived from DEAR 970.5204-3 (DEC 2000) (FD).....cueteiiteriieiiiie e 106
(Applies to cost type subcontracts exceeding $2M and cost type subcontracts

involving complex or hazardous work that is to be performed on a Government-

owned or-leased facility and the clause Integration of Environment, Safety, and

Health into Work Planning and Execution (48 CFR 970.5223-1), or similar clause,

IS APPLICADIE.) .o 106

(Applies to cost type subcontracts where the DOE Contracting Officer or the
NREL Subcontract Administrator has specifically notified the Subcontractor that
the subcontract is or involves a critical task related to the Prime Contract.) .................. 106

INTEGRATION OF ENVIRONMENT, SAFETY, AND HEALTH INTO

WORK PLANNING AND EXECUTION (DEC 2000) .......cccccieeiieeereeeeiiiiieee e, 108
Derived from DEAR 970.5223-1(FD) .....ccoiiuiiieiiiiiee ittt 108
(Applies to all subcontracts where the Subcontractor or lower-tier subcontractors

and their employees, officers, agents, or other persons representing the

Subcontractor will perform complex or hazardous work on NREL-operated

facilities or Government-owned or —leased Properties.) .......ccveveriiereinieeee e, 108

SUSTAINABLE ACQUISITION PROGRAM (SPECIAL-

CONSTRUCTION) (MAR 2011)..uuiiieeeieiiiiiiiee s e e e e e eeeeiiees e e e e e e eeaaaenan s e e e eaeeannnes 110
Derived from DEAR 970.5223-7 (OCT 2010)(FD) .....ccvvveeiiiiiee it 110
(Applies to subcontracts or purchase orders for supplies or services that support
operation of NREL, exceed $150,000, and offer opportunities for the acquisition

of energy efficient or environmentally sustainable supplies or services)..........ccccoueeene 110

August 1, 2012 Page 10 of 112



NREL Appendix B-10

SECTIONI. CLAUSES APPLICABLE TO NREL SUBCONTRACTS
The following clauses are applicable to subcontracts that require the Subcontractor or its lower-
tier subcontractors, or other persons representing the Subcontractor, to perform work for NREL.

SECTION LA CLAUSES INCORPORATED BY REFERENCE FOR AMERICAN RECOVERY
AND REINVESTMENT ACT OF 2009

This Appendix incorporates one or more clauses by reference, with the same force and effect as
if they were given in full text.

The following additional clauses apply to subcontracts or purchase orders funded in whole or in
part under the American Recovery and Reinvestment Act of 2009:

FAR 52.203-15 Whistleblower Protection Under the American Recovery and
Reinvestment Act of 2009 (JUN 2010)

FAR 52.204-11 American Recovery and Reinvestment Act-Reporting
Requirements (JUL 2010)

FAR 52.212-5 Subcontractor Terms and Conditions Required to Implement
Statutes or Executive Orders — Commercial Items (APR 2012) and
Alternate Il (DEC 2010)

FAR 52.215-2 Audit and Records — Negotiation (OCT 2010) and Alternate |
(MAR 2009)
FAR 52.225-21 Required Use of American Iron, Steel, and Manufactured Goods-

Buy American Act-Construction Materials (OCT 2010)

FAR 52.225-22 Notice of Required Use of American Iron, Steel, and Manufactured
Goods — Buy American Act-Construction Materials (OCT 2010)

FAR 52.225-23 Required Use of American Iron, Steel, and Manufactured Goods —
Buy American Act- Construction Materials Under Trade
Agreements (MAR 2012)

FAR 52.225-24 Notice of Required Use of American Iron, Steel, and Manufactured
Goods — Buy American Act- Construction Materials Under Trade
Agreements (OCT 2010)

FAR 52. 244-6 Subcontracts for Commercial Items (OCT 2010)

CLAUSE 1. DEFINITIONS (SPECIAL) (APR 2012)
Derived from FAR 52.202-1 (JAN 2012) as modified by DEAR 902.201
(Applies to all subcontracts.)

(@) When a solicitation provision or subcontract clause uses a word or term that is
defined in the Federal Acquisition Regulation (FAR), the word or term has the same
meaning as the definition in FAR 2.101 in effect at the time the solicitation was
issued, unless—

(1) The solicitation, or amended solicitation, provides a different definition;
(2) The subcontracting parties agree to a different definition;
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3) The part, subpart, or section of the FAR where the provision or clause is
prescribed provides a different meaning; or

(4) The word or term is defined in FAR Part 31, for use in the cost principles and
procedures.

The FAR Index is a guide to words and terms the FAR defines and shows where

each definition is located. The FAR Index is available via the Internet at

http://www.acquisition.gov/far at the end of the FAR, after the FAR Appendix.

When a solicitation provision or subcontract clause uses a word or term that is

defined in the Department of Energy Acquisition Regulation (DEAR) (48 CFR chapter

9), the word or term has the same meaning as the definition in 48 CFR 902.101 or

the definition in the part, subpart, or section of 48 CFR chapter 9 where the provision

or clause is prescribed in effect at the time the solicitation was issued, unless an
exception in (a) applies.

The following words and terms are in addition to paragraph (a) of this section—

D “‘Head of the Agency” means the Secretary, Deputy Secretary, or Under
Secretary of the Department of Energy (DOE).

(2) “DOE Contracting Officer” means a person with the authority to enter into,
administer, and/or terminate DOE Prime Contracts and make related
determinations and findings The term includes certain authorized
representatives of the DOE Contracting Officer acting within the limits of their
authority as delegated by the DOE Contracting Officer.

3) “‘NREL Subcontract Administrator” means an employee of the entity that
manages and operates the National Renewable Energy Laboratory (NREL)
with the authority to enter into, administer, and/or terminate subcontracts and
make related determinations and findings. The term includes certain
authorized representatives of the NREL acting within the limits of their
authority as delegated by the NREL.

4) Except as otherwise provided in this subcontract, the terms “subcontracts and
lower-tier subcontracts” includes, but is not limited to, purchase orders and
changes and modifications to purchase orders and changes and
modifications to purchase orders.

(5) “DOE” means the Department of Energy.

(6) “Contractor” or “DOE Prime Contractor” means the entity managing and
operating the National Renewable Energy Laboratory under prime contract to
the U.S. Department of Energy (DOE). The National Renewable Energy
Laboratory (NREL) is a Department of Energy-owned national laboratory,
managed and operated by the DOE Prime Contractor.

@) “DOE Directive” means DOE Orders and Notices, modifications thereto, and
other forms of directives, including for purposes of this subcontract those
portions of DOE’s accounting and procedures handbook applicable to
Contractors, issued by DOE. The term does not include temporary written
instructions by the DOE Contracting Officer or the NREL Subcontract
Administrator for the purpose of addressing short-term or urgent DOE and
NREL concerns relating to health, safety, or the environment.

CLAUSE 2. SUBCONTRACT ISSUES AND DISPUTES (SPECIAL) (SEP 2007)
Derived from NREL 08.100-01
(Applies to all subcontracts.)

It is NREL'’s practice to try to resolve all contractual issues by mutual agreement at
the NREL Subcontract Administrator’s level, without litigation. Both parties hereby
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agree to explore all reasonable avenues for negotiations in order to avoid a dispute.

Either party may provide written notice to the other party to conduct negotiations for

a period not to exceed sixty (60) calendar days. After sixty calendar days, if

possibilities for negotiations have failed, either party shall have thirty (30) calendar

days to request that the potential dispute be moved to Alternative Dispute Resolution

(ADR). Within fifteen (15) calendar days after receiving a request to move to ADR, if

ADR procedures are not acceptable to the non-moving party, a written explanation

citing specific reasons for rejecting ADR as inappropriate for resolution of the dispute

shall be provided to the moving party. If the parties are unable to agree on the
application of ADR procedures to resolve the potential dispute or are unable to
satisfactorily resolve the dispute using ADR procedures for a period not to exceed
ninety (90) calendar days (or such longer period as mutually agreed in writing), the
parties shall resume the formal process authorized in this clause.

The parties agree that the appropriate forum for litigation of any dispute pertaining to

this subcontract shall be a court of competent jurisdiction as follows:

D Subject to paragraph (b) (2) of this clause, any such litigation shall be brought
and prosecuted exclusively in Federal District Court; with venue in the United
States District Court of Colorado in Denver, Colorado.

(2) Provided, however, that in the event the requirements for jurisdiction in any
Federal District Court are not present, such litigation shall be brought in a
court of competent jurisdiction in the county of Jefferson and State of
Colorado.

Any substantive issue of law in such litigation shall be determined in accordance with

the body of applicable Federal law relating to the interpretation and application of

clauses derived from Federal Acquisition Regulation (FAR) and the Department of

Energy Acquisition Regulation that implement and supplement the FAR. If there is no

applicable Federal law, the law of the State of Colorado shall apply in the

determination of such issues. Conflict of law provisions shall not determine
applicable governing law. Nothing in this clause shall grant the Subcontractor by
implication any statutory rights or remedies not expressly set forth in this
subcontract.

There shall be no interruption in the prosecution of the work, and the Subcontractor

shall proceed diligently with the performance of this subcontract pending final

resolution of any contractual issues, disputes, or litigation arising under or related to
this subcontract between the parties hereto or between the Subcontractor and lower-
tier subcontractors or suppliers.

The Contract Disputes Act of 1978 (41 U.S.C. Sections 601-613) shall not apply to

this subcontract; provided, however, that nothing in this clause shall prohibit NREL,

in its sole discretion, from sponsoring a dispute of the Subcontractor for resolution
under the provision of its prime contract with DOE. In the event that NREL so
sponsors a dispute at the request of the Subcontractor, the Subcontractor shall be
bound by the decision of the cognizant DOE Contracting Officer to the same extent
and in the same manner as NREL.

Any disputes relative to intellectual property matters will be governed by other

provisions of this subcontract.
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CLAUSE 3. LOBBYING RESTRICTIONS (ENERGY & WATER ACT) (SPECIAL) (2007)
Derived from NREL 08.100-04

(Applies to all subcontracts.)

The Subcontractor or awardee agrees that none of the funds obligated on this award shall be
expended, directly or indirectly, to influence Congressional action on any legislative or
appropriation matters pending before Congress, other than to communicate to Members of
Congress as described in 18 U.S.C. 1913. This restriction is in addition to those prescribed
elsewhere in statute and regulation.

CLAUSE 4. SUBCONTRACTOR ACCEPTANCE OF NOTICES OF VIOLATION OR
ALLEGED VIOLATIONS, FINES, AND PENALTIES (SPECIAL) (MAY 2003)

Derived from NREL 08.100-05

(Applies to all subcontracts.)

(a) The Subcontractor shall immediately notify the NREL Subcontract Administrator of
any notice the Subcontractor may receive including Notice of Violations (NOV) or
Notice of Alleged Violations (NOAV) issued by federal, state, or local regulators
associated with the operations of NREL and/or performance of work under the
Subcontract.

(b) When deemed appropriate by the NREL Subcontract Administrator, the
Subcontractor shall conduct negotiations with regulators regarding NOV/NOAVS,
fines and penalties, including, if the NREL Subcontract Administrator so requires,
accepting NOV/NOAVs in its own name. The Subcontractor shall make no
commitments or offers to regulators binding NREL/Government unless approved in
advance and in writing by the NREL Subcontract Administrator. Failure to obtain
such advance written approval may result in otherwise allowable costs being
declared unallowable and/or the Subcontractor being liable for any excess costs to
NREL/Government associated with or resulting from such offers/commitments.

(© The Subcontractor shall support and provide assistance to the NREL/Government
concerning any matter arising under a NOV/NOAV.

CLAUSE 5. SUBCONTRACTOR QUALITY REPRESENTATIONS (SPECIAL) (MAY 2009)
Derived from NREL 08.100-06

(Applies to all subcontracts, including construction subcontracts, where items or parts are
supplied or delivered.)

(a) New Materials. Unless otherwise specified in this subcontract, all items or parts
supplied or delivered by the Subcontractor, or its lower-tier subcontractors, shall
consist of new materials. “New materials” means previously unused. The
Subcontractor shall not deliver any item or part that is residual inventory resulting
from terminated Government contracts/subcontracts or former Government surplus
property.

(b) Recycled or Recovered Materials. The requirement for supply or delivery of items or
parts consisting of new materials does not exclude the delivery of recycled or
recovered materials as defined by the Environmental Protection Agency in 40 CFR
247.

(© Used, Refurbished, or Rebuilt Items or Parts. In the event that items or parts
consisting of new materials are not reasonably available to the Subcontractor, with
prior NREL Subcontract Administrator written approval, the Subcontractor may
supply or deliver either: used; or refurbished; or rebuilt items or parts that are not of
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such an age or so deteriorated as to impair their usefulness or safety and conform to
government or industry-accepted specifications or national consensus standards.

(d) Suspect or Counterfeit Items or Parts. “Suspect or counterfeit items or parts” mean
(1) items or parts that may be of new manufacture but labeled to represent a different
class of items or parts or (2) used and/or refurbished items or parts complete with
false labeling, that are represented as new items or parts.

(e) Indemnification of NREL/DOE. The Subcontractor shall indemnify NREL and the
DOE, their officers, agents, and employees, and third parties for any financial loss,
injury, or property damage resulting directly or indirectly from items or parts that are
not genuine, original, and unused, or not otherwise suitable for the intended purpose.
This includes, but is not limited to, items or parts that are defective, suspect, or
counterfeit; items or parts that have been provided under false pretenses; and items
or parts that are materially altered, damaged, deteriorated, degraded, or result in
product failure.

) Quality Representations. The Subcontractor represents that items and parts supplied
or delivered under this Subcontract shall not include suspect or counterfeit items or
parts nor shall counterfeit or suspect items or parts be used in performing any work
under this Subcontract whether on or off the NREL operated facility. In the event that
the Subcontractor or its lower-tier subcontractors supplies or delivers suspect or
counterfeit items or parts, such items or parts shall be impounded by NREL, or the
Subcontractor shall remove the items or parts as directed by the NREL Subcontract
Administrator. The Subcontractor shall promptly replace the counterfeit or suspect
items or parts with supplies acceptable to NREL and the Subcontractor shall be
liable for all costs relating to impoundment, removal, and replacement.

(9) NREL Rights. The rights of NREL under this clause are in addition to any other rights
provided by law or under this Subcontract and such rights shall survive the
termination or natural completion of the period of performance of this Subcontract.

CLAUSE 6. RESTRICTIONS ON LOWER-TIER SUBCONTRACTOR SALES TO
NREL/GOVERNMENT (OCT 2011)

Derived from FAR 52.203-6 (SEP 2006) (FD)

(Applies to all subcontracts exceeding $150,000.)

@ Except as provided in (b) of this clause, the Subcontractor shall not enter into any
agreement with an actual or prospective lower-tier subcontractor, nor otherwise act
in any manner, which has or may have the effect of restricting sales by such lower-
tier subcontractors directly to NREL/Government of any item or process (including
computer software) made or furnished by the lower-tier subcontractor under this
subcontract or under any follow-on production subcontract.

(b) The prohibition in (a) of this clause does not preclude the Subcontractor from
asserting rights that are otherwise authorized by law or regulation.

(© The Subcontractor agrees to incorporate the substance of this clause, including this
paragraph (c), in all lower-tier subcontracts under this subcontract which exceed the
simplified acquisition threshold.
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CLAUSE 7. ANTI-KICKBACK PROCEDURES (OCT 2011)
Derived from FAR 52.203-7 (OCT 2010) (FD)
(Applies to all subcontracts exceeding $150,000.)

(@) Definitions.

(1)

(2)
(3)

(4)

(5)

(6)

(7)

(8)

“Kickback,” as used in this clause, means any money, fee, commission,
credit, gift, gratuity, thing of value, or compensation of any kind which is
provided, directly or indirectly, to any Subcontractor, Subcontractor
employee, lower-tier Subcontractor, or lower-tier Subcontractor employee for
the purpose of improperly obtaining or rewarding favorable treatment in
connection with a subcontract or in connection with a lower-tier subcontract
relating to a subcontract.

“Person,” as used in this clause, means a corporation, partnership, business

association of any kind, trust, joint-stock company, or individual.

“Subcontract,” as used in this clause, means a subcontract or contractual

action entered into by the National Renewable Energy Laboratory (NREL) for

the purpose of obtaining supplies, materials, equipment, or services of any
kind.

“Subcontractor,” as used in this clause, means a person who has entered into

a subcontract with the NREL.

“Subcontractor Employee,” as used in this clause, means any officer, partner,

employee, or agent of a Subcontractor.

“Lower-tier Subcontract,” as used in this clause, means a lower-tier

subcontract or contractual action entered into by a Subcontractor or lower-tier

Subcontractor for the purpose of obtaining supplies, materials, equipment, or

services of any kind under a subcontract.

“Lower-tier Subcontractor,” as used in this clause, means—

(1) Any person, other than the Subcontractor, who offers to furnish or
furnishes any supplies, materials, equipment, or services of any kind
under a subcontract or a lower-tier subcontract entered into in
connection with such subcontract; and

(i) Any person who offers to furnish or furnishes general supplies to the
Subcontractor or a Prime Contractor.

“Lower-tier Subcontractor employee,” as used in this clause, means any

officer, partner, employee, or agent of a lower-tier Subcontractor.

(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person

from—
(1)
2)
3)

© @

(2)
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Providing or attempting to provide or offering to provide any kickback;
Soliciting, accepting, or attempting to accept any kickback; or

Including, directly or indirectly, the amount of any kickback in the subcontract
price charged by a Subcontractor to NREL or in the lower-tier subcontract
price charged by a lower-tier Subcontractor to a Subcontractor or a Prime
Contractor.

The Subcontractor shall have in place and follow reasonable procedures
designed to prevent and detect possible violations described in paragraph (b)
of this clause in its own operations and direct business relationships.

When the Subcontractor has reasonable grounds to believe that a violation
described in paragraph (b) of this clause may have occurred, the
Subcontractor shall promptly report in writing the possible violation. Such
reports shall be made to the inspector general of the Department of Energy
(DOE), the head of the DOE if the agency does not have an inspector
general, or the Department of Justice.
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The Subcontractor shall cooperate fully with any Federal agency and NREL

investigating a possible violation described in paragraph (b) of this clause.

The NREL Subcontract Administrator may—

0] Offset the amount of the kickback against any monies owed by NREL
under the subcontract; and/or

(i) Direct that the Subcontractor withhold from sums owed the lower-tier
Subcontractor under the subcontract the amount of the kickback. The
NREL Subcontract Administrator may order that monies withheld
under subdivision (c)(4)(ii) of this clause be paid over to NREL or the
Government unless NREL or Government has already offset those
monies under subdivision (c)(4)(i) of this clause. In either case, the
Subcontractor shall notify the NREL Subcontract Administrator when
the monies are withheld.

The Subcontractor agrees to incorporate the substance of this clause,

including subparagraph (c)(5) but excepting paragraph (c)(1), in all lower-tier

subcontracts under this subcontract which exceed $150,000.

CLAUSE 8. LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (OCT 2011)
Derived from FAR 52.203-12 (OCT 2010) (FD)
(Applies to all subcontracts exceeding $150,000.)
(@ Definitions. As used in this clause—

(1)
(2)

3)

(4)

()

(6)
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“Agency,” as used in this clause, means “executive agency” as defined in

Federal Acquisition Regulation (FAR) 2.101.

“Covered Federal action,” as used in this clause, means any of the following

actions:

(1) The awarding of any Federal contract or at any-tier.

(ii) The making of any Federal grant.

(iii) The making of any Federal loan.

(iv) The entering into any cooperative agreement.

(v) The extension, continuation renewal, amendment, or modification of
any Federal contract or a subcontract at any-tier, grant, loan, or
cooperative agreement.

“Indian Tribe” and “tribal organization,” as used in this clause, have the

meaning provided in section 4 of the Indian Self-Determination and Education

Assistance Act (25 U.S.C. 450b) and include Alaskan Natives.

“Influencing or attempting to influence,” as used in this clause, means

making, with the intent to influence, any communication to or appearance

before an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in
connection with any covered Federal action.

“Local government,” as used in this clause, means a unit of government in a

State and, if chartered, established, or otherwise recognized by a State for

the performance of a governmental duty, including a local public authority, a

special district, an intrastate district, a council of governments, a sponsor

group representative organization, and any other instrumentality of a local
government.

“Officer or employee of an agency,” as used in this clause, includes the

following individuals who are employed by an agency:
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@ An individual who is appointed to a position in the Government under
Title 5, United States Code, including a position under a temporary
appointment.

(i) A member of the uniformed services, as defined in subsection 101(3),
Title 37, United States Code.

(iii) A special Government employee, as defined in section 202, Title 18,
United States Code.

(iv) An individual who is a member of a Federal advisory committee, as
defined by the Federal Advisory Committee Act, Title 5, United States
Code, appendix 2.

“Person,” as used in this clause, means an individual, corporation, company,

association, authority, firm, partnership, society, state, and local government,

regardless of whether such entity is operated for profit, or not for profit. This
term excludes an Indian tribe, tribal organization, or any other Indian
organization eligible to receive Federal contracts, subcontracts at any-tier,
grants, cooperative agreements, or loans from an agency, but only with
respect to expenditures by such tribe or organization that are made for
purposes specified in paragraph (b) of this clause and are permitted by other

Federal law.

“‘Reasonable compensation,” as used in this clause, means, with respect to a

regularly employed officer or employee of any person, compensation that is

consistent with the normal compensation for such officer or employee for
work that is not furnished to, not funded by, or not furnished in cooperation
with the Federal Government.

“‘Reasonable payment,” as used in this clause, means, with respect to

professional and other technical services, a payment in an amount that is

consistent with the amount normally paid for such services in the private
sector.

“‘Recipient,” as used in this clause, as used in this clause, includes the

Subcontractor and all lower-tier subcontractors. This term excludes an Indian

tribe, tribal organization, or any other Indian organization eligible to receive

Federal contracts, subcontracts at any-tier, grants, cooperative agreements,

or loans from an agency, but only with respect to expenditures by such tribe

or organization that are made for purposes specified in paragraph (b) of this
clause and are permitted by other Federal law.

“Regularly employed,” as used in this clause means, with respect to an officer

or employee of a person requesting or receiving a Federal contract or

subcontract at any-tier, an officer or employee who is employed by such
person for at least one hundred thirty (130) working days within one (1) year
immediately preceding the date of the submission that initiates agency
consideration of such person for receipt of such contract or subcontract at
any-tier. An officer or employee who is employed by such person for less
than one hundred thirty (130) working days within one (1) year immediately
preceding the date of the submission that initiates agency consideration of
such person shall be considered to be regularly employed as soon as he or
she is employed by such person for one hundred thirty (130) working days.

“State,” as used in this clause means a State of the United States, the District

of Columbia, or an outlying area of the United States, an agency or

instrumentality of a State, and multi-State, regional, or interstate entity having
governmental duties and powers.
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(b) Prohibition. 31 U.S.C. 1352, among other things, prohibits a recipient of a Federal
contract, subcontract, at any-tier, grant, loan, or cooperative agreement from using
appropriated funds to pay any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with any covered
Federal actions. In accordance with 31 U.S.C. 1352 the Subcontractor or lower-tier
subcontractors shall not use appropriated funds to pay any person for influencing or
attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with the award of this subcontract or lower-tier subcontracts
or the extension, continuation, renewal, amendment, or modification of this
subcontract or lower-tier subcontracts.
(2) The term appropriated funds does not include profit or fee from a covered
Federal action.
2) To the extent the Subcontractor or lower-tier subcontractor can demonstrate
that the Subcontractor or lower-tier subcontractor has sufficient monies, other
than Federal appropriated funds, NREL/Government will assume that these
other monies were spent for any influencing activities that would be
unallowable if paid for with Federal appropriated funds.
(© Exceptions. The prohibition in paragraph (b) of this clause does not apply under the
following conditions:
8} Agency and legislative liaison by Subcontractor or lower-tier Subcontractor
employees.
0] Payment of reasonable compensation made to an officer or employee
of the Subcontractor or lower-tier subcontractor if the payment is for
agency and legislative liaison activities not directly related to this
subcontract or lower-tier subcontract. For purposes of this paragraph,
providing any information specifically requested by an agency or
Congress is permitted at any time.
(ii) Participating with an agency in discussions that are not related to a
specific solicitation for any covered Federal action, but that concern—
(A) The qualities and characteristics (including individual
demonstrations) of the person’s products or services,
conditions or terms of sale, and service capabilities; or

(B) The application or adaptation of the person’s products or
services for an agency’s use.

(iii) Providing prior to formal solicitation of any covered Federal action any
information not specifically requested but necessary for an agency to
make an informed decision about initiation of a covered Federal
action.

(iv) Participating in technical discussions regarding the preparation of an
unsolicited proposal prior to its official submission; and

(v) Making capability presentations prior to formal solicitation of any
covered Federal action by persons seeking awards from an agency
pursuant to the provisions of the Small Business Act, as amended by
Pub. L. 95-507, and subsequent amendments.

(2) Professional and technical services.

(1) A payment of reasonable compensation made to an officer or
employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, amendment, or
modification of a covered Federal action, if payment is for professional
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or technical services rendered directly in the preparation, submission,
or negotiation of any bid, proposal, or application for that Federal
action or for meeting requirements imposed by or pursuant to law as a
condition for receiving that Federal action.

(i) Any reasonable payment to a person, other than an officer or
employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, amendment, or
modification of a covered Federal action if the payment is for
professional or technical services rendered directly in the preparation,
submission, or negotiation of any bid, proposal, or application for that
Federal action or for meeting requirements imposed by or pursuant to
law as a condition for receiving that Federal action. Persons other
than officers or employees of a person requesting or receiving a
covered Federal action include consultants and trade associations.

(iii) As used in paragraph (c) (2) of this clause, “professional and technical
services” are limited to advice and analysis directly applying any
professional or technical discipline (for examples, see FAR 3.803(a)
(2) (iii)).

(iv) Requirements imposed by or pursuant to law as a condition for
receiving a covered Federal award include those required by law or
regulation and any other requirements in the actual award documents.

3) Only those communications and services expressly authorized by paragraphs
(c)(1) and (2) of this clause are permitted.

(d) Disclosure.

8} If the Subcontractor or lower-tier subcontractor did not submit OMB Standard
Form LLL, Disclosure of Lobbying Activities, with its offer, but registrants
under the Lobbying Disclosure Act of 1995 have subsequently made a
lobbying contact on behalf of the subcontractor or lower-tier Subcontractor
with respect to this subcontract, the Subcontractor or lower-tier subcontractor
shall complete and submit OMB Standard Form LLL to provide the name of
the lobbying registrants, including the individuals performing the services.

2) If the Subcontractor or lower-tier subcontractor did submit OMB Standard
Form LLL disclosure pursuant to paragraph (d) of the provision at FAR
52.203-11, Certification and Disclosure Regarding Payments to Influence
Certain Federal Transactions, and a change occurs that affects Block 10 of
the OMB Standard Form LLL (name and address of lobbying registrant or
individuals performing services), the Subcontractor or lower-tier subcontractor
shall, at the end of the calendar quarter in which the change occurs, submit to
the NREL Subcontract Administrator within thirty (30) days an updated
disclosure using OMB Standard Form LLL.

(e) Penalties.

D Any person who makes an expenditure prohibited under paragraph (b) of this
clause or who fails to file or amend the disclosure to be filed or amended by
paragraph (d) of this clause shall be subject to civil penalties as provided for
by 31 U.S.C. 1352. An imposition of a civil penalty does not prevent the
Government from seeking any other remedy that may be applicable.

(2) Subcontractors or lower-tier subcontractors may rely without liability on the
representation made by their lower-tier subcontractors in the certification and
disclosure form.

Q) Cost allowability. Nothing in this clause makes allowable or reasonable any costs
which would otherwise be unallowable or unreasonable. Conversely, costs made
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specifically unallowable by the requirements in this clause will not be made allowable
under any other provision.
(9) Lower-tier Subcontracts.

D The Subcontractor shall obtain a declaration, including the certification and
disclosure in paragraphs (c) and (d) of the provision at FAR 52.203-11,
Certification and Disclosure Regarding Payments to Influence Certain
Federal Transactions, from each person requesting or receiving a
subcontract, at any-tier, exceeding $150,000 under this subcontract. The
Subcontractor that awards the subcontract, at any-tier, shall retain the
declaration.

2) A copy of each lower-tier subcontractor disclosure form (but not certifications)
shall be forwarded from tier to tier until received by the Subcontractor. The
Subcontractor shall, at the end of the calendar quarter in which the disclosure
form is submitted by the subcontractor, at any-tier, submit to the NREL
Subcontract Administrator within thirty (30) days a copy of all disclosures.
Each lower-tier Subcontractor certification shall be retained in the subcontract
file.

3) The Subcontractor shall include the substance of this clause, including this
paragraph (g), in any lower-tier subcontract exceeding $150,000.

CLAUSE 9. PRINTED OR COPIED DOUBLE-SIDED ON RECYCLED PAPER (SPECIAL)
(MAY 2011)
Derived from FAR 52.204-4
(Applies to all subcontracts exceeding $150,000.)
(@ Definitions. As used in this clause—
8} "Postconsumer fiber"

(1) Paper, paperboard, and fibrous materials from retail stores, office
buildings, homes, and so forth, after they have passed through their
end-usage as a consumer item, including: used corrugated boxes; old
newspapers; old magazines; mixed waste paper; tabulating cards;
and used cordage; or

(i) All paper, paperboard, and fibrous materials that enter and are
collected from municipal solid waste; but not

(iii) Fiber derived from printers’ over-runs, converter’s scrap, and over-
issue publications.

(b) When not using electronic commerce methods to submit information or data to
NREL/Government, the Subcontractor is required to submit paper documents, such
as offers, letters, or reports, that are printed or copied double-sided on recycled
paper containing at least thirty (30) percent postconsumer fiber.

CLAUSE 10. PROTECTING NREL’S/GOVERNMENT'S INTEREST WHEN
SUBCONTRACTING AT ANY TIER WITH CONTRACTORS AND SUBCONTRACTORS
DEBARRED, SUSPENDED, OR PROPOSED FOR DEBARMENT (SEP 2006)
Derived from FAR 52.209-6 (FD)
(Applies to all subcontracts with lower-tier subcontracts exceeding $30,000)
(@) Definition.
(1) “Commercially available off-the-shelf (COTS)” item, as used in this clause—
@ Means any item of supply (including construction material) that is—
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(A) A commercial item (as defined in paragraph (1) of the
definition in FAR 2.101);

(B) Sold in substantial quantities in the commercial marketplace;
and

(© Offered to the NREL/Government, under a subcontract or a
lower-tier subcontract, at any tier, without modification, in the
same form in which it is sold in the commercial marketplace;
and

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of
1984 (46 U.S.C. App. 1702), such as agricultural products and petroleum
products.

The Government suspends or debars Contractors to protect the Government’s

interests. Other than a subcontract for a commercially available off-the-shelf item, the

Subcontractor shall not enter into any lower-tier subcontract in excess of $30,000

with a lower-tier Subcontractor that is debarred, suspended, or proposed for

debarment unless there is a compelling reason to do so.

The Subcontractor shall require each proposed lower-tier Subcontractor, whose

lower-tier subcontract will exceed $30,000, other than a lower-tier Subcontractor

providing a commercially available off-the-shelf item, to disclose to the lower-tier

Subcontractor, in writing, whether as of the time of award of the lower-tier

subcontract, the lower-tier Subcontractor, or its principals, is or is not debarred,

suspended, or proposed for debarment by the Federal Government.

A corporate officer or a designee of the Subcontractor shall notify the NREL

Subcontract Administrator, in writing, before entering into a lower-tier subcontract

with a party (other than a lower-tier Subcontractor providing a commercially available

off-the-shelf item) that is debarred, suspended, or proposed for debarment (see FAR

9.404 for information on the Excluded Parties List System). The notice must include

the following:

(2) The name of the lower-tier Subcontractor.

(2) The Subcontractor's knowledge of the reasons for the lower-tier
Subcontractor being in the Excluded Parties List System.

3) The compelling reason(s) for doing business with the lower-tier Subcontractor
notwithstanding its inclusion in the Excluded Parties List System.

4) The systems and procedures the Subcontractor has established to ensure
that it is fully protecting NREL/Government’s interests when dealing with such
lower-tier Subcontractor in view of the specific basis for the party’s
debarment, suspension, or proposed debarment.

Lower-tier Subcontracts. Unless this is a subcontract for the acquisition of

commercial items, the Subcontractor shall include the requirements of this clause,

including this paragraph (e) (appropriately modified for the identification of the
parties), in each lower-tier subcontract that—

Q) Exceeds $30,000 in value; and

(2) Is not a lower-tier subcontract for commercially available off-the-shelf items.

CLAUSE 11. AUDIT AND RECORDS NEGOTIATION (OCT 2011) AND ALTERNATE | (MAR
2009) AND ALTERNATE Il (APR 1998)

Derived from FAR 52.215-2 (OCT 2010) (FD)

(Applies to all subcontracts exceeding $150,000.)

(Alternate | applies to all subcontracts and purchase orders where work performed is funded in
whole or in part under the American Recovery and Reinvestment Act of 2009.)
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(Alternate Il applies to cost type subcontracts with State and Local Governments, educational
institutions, and other nonprofit organizations.)

(a) As used in this clause, “records” includes books, documents, accounting procedures
and practices, and other data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or in any other form.

(b) Examination of costs. If this is a cost reimbursement, incentive, time-and-materials,
labor-hour, or price redeterminable subcontract, or any combination of these, the
Subcontractor shall maintain and the DOE Contracting Officer, the cognizant Federal
Agency Official, or the NREL Subcontract Administrator, shall have the right to
examine and audit all records and other evidence sufficient to reflect properly all
costs claimed to have been incurred or anticipated to be incurred directly or indirectly
in performance of this subcontract. This right of examination shall include inspection
at all reasonable times of the Subcontractor’s plants, or parts of them, engaged in
performing the subcontract.

(© Cost or pricing data. If the Subcontractor has been required to submit cost or pricing
data in connection with any pricing action relating to this subcontract, the DOE
Contracting Officer, the cognizant Federal Agency Official, or the NREL Subcontract
Administrator, in order to evaluate the accuracy, completeness, and currency of the
cost or pricing data, shall have the right to examine and audit all of the
Subcontractor’s records, including computations and projections, related to—

8} The proposal for the subcontract, lower-tier subcontract, or modification;

2) The discussions conducted on the proposal(s), including those related to
negotiating;

3) Pricing of the subcontract, lower-tier subcontract, or modification; or

4) Performance of the subcontract, lower-tier subcontract, or modification.

(d) Comptroller General.—

(2) The Comptroller General of the United States, or an authorized
representative, shall have access to and the right to examine any of the
Subcontractor’s directly pertinent records involving transactions related to this
subcontract or a lower-tier subcontract hereunder and to interview any
current employee regarding such transactions.

2) This paragraph may not be construed to require the Subcontractor or lower-
tier subcontractor to create or maintain any record that the Subcontractor or
lower-tier subcontractor does not maintain in the ordinary course of business
or pursuant to a provision of law.

(e) Reports. If the Subcontractor is required to furnish cost, funding, or performance
reports, the DOE Contracting Officer, the cognizant Federal Agency Official or the
NREL Subcontract Administrator shall have the right to examine and audit the
supporting records and materials, for the purpose of evaluating—

D The effectiveness of the Subcontractor’s policies and procedures to produce
data compatible with the objectives of these reports; and

2) The data reported.

() Availability. The Subcontractor shall make available at its office at all reasonable
times the records, materials, and other evidence described in paragraphs (a), (b), (c),
(d), and (e) of this clause, for examination, audit, or reproduction, until three (3) years
after final payment under this subcontract or for any shorter period specified in
Subpart 4.7, Subcontractor Records Retention, of the Federal Acquisition Regulation
(FAR), or for any longer period required by statute or by other clauses of this
subcontract. In addition—
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D If this subcontract is completely or partially terminated, the Subcontractor
shall make available the records relating to the work terminated until three (3)
years after any resulting final termination settlement; and

2) The Subcontractor shall make available records relating to appeals under the
Subcontract Issues and Disputes clause or to litigation or the settlement of
claims arising under or relating to this subcontract until such appeals,
litigation, or claims are finally resolved.

(9) The Subcontractor shall insert a clause containing all the terms of this clause,
including this paragraph (g), in all lower-tier subcontracts under this subcontract that
exceed the simplified acquisition threshold, and—

D That are cost reimbursement, incentive, time-and-materials, labor-hour, or
price-redeterminable type or any combination of these;

(2) For which cost or pricing data are required; or

3) That requires the lower-tier subcontractor to furnish reports as discussed in
paragraph (e) of this clause.

The clause may be altered only as necessary to identify properly the contracting

parties and the DOE Contracting Officer or NREL Subcontract Administrator under

the Government Prime Contract.
ALTERNATE | (MAR 2009).
For all subcontracts and purchase orders where work performed is funded in whole or in
part, under the American Recovery and Reinvestment Act of 2009, substitute the
following paragraphs (d)(1) and (g) for paragraphs (d)(1) and (g) of the basic clause:

(d) Comptroller General or Inspector General. (1) The Comptroller General of the United
States, an appropriate Inspector General appointed under section 3 or 8G of the
Inspector General Act of 1978 (5 U.S.C. App.), or an authorized representative of
either of the foregoing officials, shall have access to and the right to—

(2) Examine any of the Subcontractor’s or any lower-tier subcontractor’s records
that pertain to and involve transactions relating to this subcontract or any
subcontract hereunder; and

(2) Interview any officer or employee regarding such transactions.

(9) D Except as provided in paragraph (g)(2) of this clause, the Subcontractor shall
insert a clause containing all the terms of this clause, including this paragraph (g), in
all lower-tier subcontracts under this subcontract. The clause may be altered only as
necessary to identify properly the contracting parties and the DOE Contracting
Officer or NREL Subcontract Administrator under the Government Prime Contract.
(2) The authority of the Inspector General under paragraph (d)(1)(ii) of this

clause does not flow down to subcontracts.
ALTERNATE Il (APR 1998).
For cost type subcontracts with State and Local Governments, educational institutions,
and other nonprofit organizations, the following paragraph (h) shall be added.

(h) The provisions of OMB Circular No.A-133, “Audits of States, Local Governments,
and Nonprofit Organizations,” apply to this subcontract.

CLAUSE 12. NOTIFICATION OF CHANGE IN OWNERSHIP AND/OR NAME (SPECIAL)
(OCT 2009)
Derived from FAR 52.215-19 (OCT 1997) (FD)
(Applies to all subcontracts.)
(@) The Subcontractor shall make the following notifications in writing:
D When the Subcontractor becomes aware that a change in its ownership or
name has occurred, or is certain to occur, the Subcontractor shall provide
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such notification in accordance with NREL’s novation and name change
procedures.

(2) When a change that could result in changes in the valuation of the
Subcontractor’s capitalized assets in the accounting records or any other
asset valuations or cost changes, the Subcontractor shall provide such
notification to the NREL Subcontract Administrator within thirty (30) days.

(b) In the event of change in ownership, the Subcontractor shall—
(2) Maintain current, accurate, and complete inventory records of assets and
their costs;

2) Provide the NREL Subcontract Administrator or designated representative
ready access to the records upon request;

3) Ensure that all individual and grouped assets, their capitalized values,
accumulated depreciation or amortization, and remaining useful lives, are
identified accurately before and after each of the Subcontractor’s ownership
changes; and

4) Retain and continue to maintain depreciation and amortization schedules
based on the asset records maintained before each Subcontractor ownership
change.

(© The Subcontractor shall include the substance of this clause in all lower-tier
subcontracts where it is contemplated that cost or pricing data will be required or for
which any pre-award or post-award cost determination is subject to FAR 31.2, cost
principles and procedures applicable to commercial organizations. The
Subcontractor shall notify the NREL Subcontract Administrator of the change in
ownership or name of any lower-tier subcontractor subject to the terms of this clause.

CLAUSE 13. UTILIZATION OF SMALL BUSINESS CONCERNS (JAN 2011)
Derived from FAR 52.219-8 (FD)
(Applies to all subcontracts exceeding $150,000.)
(a) It is the policy of the United States that small business concerns, veteran-owned
small business concerns, service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged business concerns, and
women-owned small business concerns shall have the maximum practicable
opportunity to participate in performing subcontracts let by any Federal agency,
including subcontracts and lower-tier subcontracts for subsystems, assemblies,
components, and related services for major systems. It is further the policy of the
United States that its Prime Contractors and Subcontractors establish procedures to
ensure the timely payment of amounts due pursuant to the terms of their
subcontracts, at any tier, with small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged business concerns, and
women-owned small business concerns.
(b) The Subcontractor hereby agrees to carry out this policy in the awarding of lower-tier
subcontracts to the fullest extent consistent with efficient subcontract performance.
The Subcontractor further agrees to cooperate in any studies or surveys as may be
conducted by the United States Small Business Administration or the awarding
agency of the United States as may be necessary to determine the extent of the
Subcontractor’'s compliance with this clause.
(©) Definitions. As used in this subcontract—
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“‘HUBZone small business concern” means a small business concern that
appears on the List of Qualified HUBZone Small Business Concerns
maintained by the Small Business Administration.

“Service-disabled veteran-owned small business concern™—

0] Means a small business concern—

(A) Not less than 51 percent of which is owned by one or more
service-disabled veterans or, in the case of any publicly owned
business, not less than 51 percent of the stock of which is
owned by one or more service-disabled veterans; and

(B) The management and daily business operations of which are
controlled by one or more service-disabled veterans or, in the
case of a service-disabled veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(i) “Service-disabled veteran” means a veteran, as defined in 38 U.S.C.

101(2), with a disability that is service-connected, as defined in 38

U.S.C. 101(16).

“Small business concern” means a small business as defined pursuant to

Section 3 of the Small Business Act and relevant regulations promulgated

pursuant thereto.

“Small disadvantaged business concern” means a small business concern

that represents, as part of its offer that—

0] (A) It has received certification as a small disadvantaged business
concern consistent with 13 CFR part 124, Subpart B;

(B) No material change in disadvantaged ownership and control
has occurred since its certification;

©) Where the concern is owned by one or more individuals, the
net worth of each individual upon whom the certification is
based does not exceed $750,000 after taking into account the
applicable exclusions set forth at 13 CFR 124.104(c)(2); and

(D) It is identified, on the date of its representation, as a certified
small disadvantaged business in the CCR Dynamic Small
Business Search database maintained by the Small Business
Administration, or

(i) It represents in writing that it qualifies as a small disadvantaged
business (SDB) for any Federal subcontracting program, and believes
in good faith that it is owned and controlled by one or more socially
and economically disadvantaged individuals and meets the SDB

eligibility criteria of 13 CFR 124.1002.

“Veteran-owned small business concern” means a small business concern—

0] Not less than 51 percent of which is owned by one or more veterans

(as defined at 38 U.S.C. 101(2)) or, in the case of any publicly owned

business, not less than 51 percent of the stock of which is owned by

one or more veterans; and

(i) The management and daily business operations of which are
controlled by one or more veterans.

“Women-owned small business concern” means a small business concern—

() That is at least 51 percent owned by one or more women, or, in the
case of any publicly owned business, at least 51 percent of the stock
of which is owned by one or more women; and

(i) Whose management and daily business operations are controlled by
one or more women.
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Subcontractors acting in good faith may rely on written representations by
their lower-tier Subcontractors regarding their status as a small business
concern, a veteran-owned small business concern, a service-disabled
veteran-owned small business concern, a HUBZone small business concern,
a small disadvantaged business concern, or a women-owned small business
concern.

The Subcontractor shall confirm that a lower-tier Subcontractor representing

itself as a HUBZone small business concern is certified by SBA as a

HUBZone small business concern by accessing the Central Contractor

Registration (CCR) database or by contacting the SBA. Options for

contacting the SBA include—

() HUBZone small business database search application web page at
http://dsbs.sba.gov/dsbs/search/dsp searchhubzone.cfm; or
http://www.sba.gov/hubzone;

(i) In writing to the Director/HUB, U.S. Small Business Administration,
409 3rd Street, SW., Washington, DC 20416; or

(iii) The SBA HUBZone Help Desk at hubzone@sba.gov.

CLAUSE 14. NOTICE TO THE GOVERNMENT OF LABOR DISPUTES (FEB 1997)
Derived from FAR 52.222-1

(Applies to subcontracts for services and construction.)

If the Subcontractor has knowledge that any actual or potential labor dispute is delaying or
threatens to delay the timely performance of this subcontract, the Subcontractor shall
immediately give notice, including all relevant information, to the NREL Subcontract

Administrator.

CLAUSE 15. CONVICT LABOR (JUN 2003)
Derived from FAR 52.222-3
(Applies to all subcontracts.)

@ Except as provided in paragraph (b) of this clause, the Subcontractor shall not
employ in the performance of this subcontract any person undergoing a sentence of
imprisonment imposed by any court of a State, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands.

(b) The Subcontractor is not prohibited from employing persons—

(1)

(2)
3)

August 1, 2012

On parole or probation to work at paid employment during the term of their
sentence;

Who have been pardoned or who have served their terms; or

Confined for violation of the laws of any of the States, the District of
Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa,
Guam, or the U.S. Virgin Islands who are authorized to work at paid
employment in the community under the laws of such jurisdiction, if—

() The worker is paid or is in an approved work training program on a
voluntary basis;
(i) Representatives of local union central bodies or similar labor union

organizations have been consulted;

(iii) Such paid employment will not result in the displacement of employed
workers, or be applied in skills, crafts, or trades in which there is a
surplus of available gainful labor in the locality, or impair existing
contracts for services;
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(iv) The rates of pay and other conditions of employment will not be less
than those paid or provided for work of a similar nature in the locality
in which the work is being performed; and

()] The Attorney General of the United States has certified that the work-
release laws or regulations of the jurisdiction involved are in
conformity with the requirements of Executive Order 11755, as
amended by Executive Orders 12608 and 12943.

CLAUSE 16. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT—OVERTIME
COMPENSATION (OCT 2011)

Derived from FAR 52.222-4 (JUL 2005) (FD)

(Applies to subcontracts exceeding $150,000 involving the substantial employment of laborers
or mechanics.)

(a) Overtime requirements. No Subcontractor or lower-tier Subcontractor employing
laborers or mechanics (see Federal Acquisition Regulation 22.300) shall require or
permit them to work over forty (40) hours in any workweek unless they are paid at
least one and a half (1%2) times the basic rate of pay for each hour worked over forty
(40) hours.

(b) Violation; liability for unpaid wages; liquidated damages. The responsible
Subcontractor and lower-tier Subcontractor are liable for unpaid wages if they violate
the terms in paragraph (a) of this clause. In addition, the Subcontractor and lower-tier
Subcontractor are liable for liquidated damages payable to NREL/Government. The
NREL Subcontract Administrator will assess liquidated damages at the rate of $10
per affected employee for each calendar day on which the employer required or
permitted the employee to work in excess of the standard workweek of forty (40)
hours without paying overtime wages required by the Contract Work Hours and
Safety Standards Act.

(© Withholding for unpaid wages and liquidated damages. The NREL Subcontract
Administrator will withhold from payments due under the subcontract sufficient funds
required to satisfy any Subcontractor or lower-tier Subcontractor liabilities for unpaid
wages and liquidated damages. If amounts withheld under the subcontract are
insufficient to satisfy Subcontractor or lower-tier Subcontractor liabilities, the NREL
Subcontract Administrator through the DOE Contracting Officer will withhold
payments from other Federal or Federally assisted contracts/subcontracts held by
the same Subcontractor or lower-tier Subcontractor that are subject to the Contract
Work Hours and Safety Standards Act.

(d) Payrolls and basic records.

(2) The Subcontractor and its lower-tier Subcontractors shall maintain payrolls
and basic payroll records for all laborers and mechanics working on the
subcontract during the subcontract and shall make them available to the
NREL/Government until three (3) years after subcontract completion. The
records shall contain the name and address of each employee, social
security number, labor classifications, hourly rates of wages paid, daily and
weekly number of hours worked, deductions made, and actual wages paid.
The records need not duplicate those required for construction work by
Department of Labor regulations at 29 CFR 5.5(a)(3) implementing the Davis-
Bacon Act.

(2) The Subcontractor and its lower-tier Subcontractors shall allow authorized
representatives of the NREL Subcontract Administrator or the Department of
Labor to inspect, copy, or transcribe records maintained under paragraph
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(d)(1) of this clause. The Subcontractor or lower-tier Subcontractor also shall
allow authorized representatives of the NREL Subcontract Administrator or
Department of Labor to interview employees in the workplace during working
hours.

(e) Lower-tier subcontracts. The Subcontractor shall insert the provisions set forth in
paragraphs (a) through (d) of this clause in lower-tier subcontracts that may require
or involve the employment of laborers and mechanics and require lower-tier
Subcontractors to include these provisions in any such sub-tier subcontracts. The
Subcontractor shall be responsible for compliance by any lower-tier Subcontractor or
sub-tier Subcontractor with the provisions set forth in paragraphs (a) through (d) of
this clause.

CLAUSE 17. DAVIS-BACON ACT (JUL 2005)

Derived from FAR 52.222-6 (FD)

(Applies to construction subcontracts exceeding $2,000.)
(@ Definition.—“Site of the work”—

(1)

(2)

3)

(b) @D

August 1, 2012

Means—

(1) The primary site of the work. The physical place or places where the
construction called for in the subcontract will remain when work on it
is completed; and

(i) The secondary site of the work, if any. Any other site where a
significant portion of the building or work is constructed, provided that
such site is—

(A) Located in the United States; and
(B) Established specifically for the performance of the subcontract
or project.

Except as provided in paragraph (3) of this definition, includes any fabrication

plants, mobile factories, batch plants, borrow pits, job headquarters, tool

yards, etc., provided—

0] They are dedicated exclusively, or nearly so, to performance of the
subcontract or project; and

(i) They are adjacent or virtually adjacent to the “primary site of the work”
as defined in paragraph (a)(1)(i), or the “secondary site of the work”
as defined in paragraph (a)(1)(ii) of this definition;

Does not include permanent home offices, branch plant establishments,

fabrication plants, or tool yards of a Subcontractor or lower-tier Subcontractor

whose locations and continuance in operation are determined wholly without
regard to a particular Federal subcontract or project. In addition, fabrication

plants, batch plants, borrow pits, job headquarters, yards, etc., of a

commercial or material supplier which are established by a supplier of

materials for the project before opening of bids and not on the Project site,
are not included in the “site of the work.” Such permanent, previously
established facilities are not a part of the “site of the work” even if the
operations for a period of time may be dedicated exclusively or nearly so, to
the performance of a subcontract.

All laborers and mechanics employed or working upon the site of the work will

be paid unconditionally and not less often than once a week, and without

subsequent deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the full amount of wages and bona
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fide fringe benefits (or cash equivalents thereof) due at time of payment
computed at rates not less than those contained in the wage determination of
the Secretary of Labor which is attached hereto and made a part hereof, or
as may be incorporated for a secondary site of the work, regardless of any
contractual relationship which may be alleged to exist between the
Subcontractor and such laborers and mechanics. Any wage determination
incorporated for a secondary site of the work shall be effective from the first
day on which work under the subcontract was performed at that site and shall
be incorporated without any adjustment in subcontract price or estimated
cost. Laborers employed by the construction Subcontractor or construction
lower-tier Subcontractor that are transporting portions of the building or work
between the secondary site of the work and the primary site of the work shall
be paid in accordance with the wage determination applicable to the primary
site of the work.
Contributions made or costs reasonably anticipated for bona fide fringe
benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or
mechanics are considered wages paid to such laborers or mechanics, subject
to the provisions of paragraph (e) of this clause; also, regular contributions
made or costs incurred for more than a weekly period (but not less often than
guarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such period.
Such laborers and mechanics shall be paid not less than the appropriate
wage rate and fringe benefits in the wage determination for the classification
of work actually performed, without regard to skill, except as provided in the
clause entitled Apprentices and Trainees. Laborers or mechanics performing
work in more than one classification may be compensated at the rate
specified for each classification for the time actually worked therein; provided
that the employer’s payroll records accurately set forth the tim