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Subcontractor is hereby on notice that the contracting party to
this subcontract is the Alliance for Sustainable Energy, LLC, in
its capacity as the Managing and Operating Contractor for the
National Renewable Energy Laboratory (NREL) under U.S.
Department No. DE-AC36-08G028308. All references to
“‘NREL” in this subcontract shall mean the Alliance for
Sustainable Energy, LLC.
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(Alternate | applies to fixed price construction subcontracts exceeding $100,000.)......... 86
DEFAULT (FIXED PRICE CONSTRUCTION) (APR 1984) ........ccevvvvviiiiceeeeee, 90
Derived from FAR 52.249-10 ......coiiiiiiiiieee ettt e e e e e e e e e 90
(Applies to fixed price construction SUDCONTFACES.) .....c.vvvveiiiiiieiiiiiie e 90
EXCUSABLE DELAYS (APR 1984).....cii it 91
Derived from FAR 52.249-14 (FD).....ccuutiiiiiiie ittt 91

(Applies to cost type subcontracts for supplies, services, construction, and
research and development on a fee basis. Also applies to time and materials,

labor hour and expenses SUDCONTIACES.) ........uuieiiriieiiiie ettt 91
SENSITIVE FOREIGN NATIONS CONTROLS (SPECIAL) (OCT 2011)........... 92
Derived from DEAR 952.204-71 (MAR 2011) (FD) ..coccuveieiiiiiieeiiiie et 92
(AppPlies tO all SUDCONTIACES.) .. ..uuuueiireieieieieiieeieirieieieeeereerrrreerererererrrererrrrrrrerrerrrnrnrrrnrnrnrnne 92
PUBLIC AFFAIRS (SPECIAL) (OCT 2011)...ccuiiiiiiie e 92
Derived from DEAR 952.204-75 .......uuiiiiiie ettt a e e a e e e e e snntnneeeeeeeeeannns 92
(Applies to subcontracts where the Subcontractor is required to release

unclassified information related to NREL/DOE policies, programs, and activities.) ......... 92
DISPLACED EMPLOYEE HIRING PREFERENCE (JUNE 1997) .....cccccoceeennn... 93
Derived from DEAR 952.226-74 (FD) ....uuviiiiiieeiiiiie et nntae e 93
(Applies to all subcontracts exceeding $500,000, except subcontracts for

Lod0 ] 0 a0 LT o= LT (=0 0 93
PROPERTY (SPECIAL) (OCT 2008).....ccceeiiiiieiiiieie et e e 94
Derived from DEAR 970.5245-1 (DEC 2000) and Alternate 1 (Dec 2000) (FD) .............. 94
(Applies to all subcontracts where Government Property is to be furnished to or

acquired by the SUDCONTIACIOIS.) ... ..uuuuuiuiiiiiiiiiiiiiiiiieiia e anrnrnrernrernrnrnnns 94
(Alternate | applies if the Subcontractor is @ NON-Profit.).........ccccvvveveriiviririniiiii, 94

CLAUSES APPLICABLE TO SUBCONTRACTS THAT REQUIRE

PERFORMANCE ON NREL-OPERATED FACILITIES ..., 99
SECURITY AND ACCESS REQUIREMENTS (SPECIAL) (JAN 2009)............. 99
Derived from NREL 08.100-02........ccouuuiiiiiiiiiiie et e et s et e e e e e e e e e s b e e eabaaas 99

(Applies to all subcontracts where the Subcontractor or lower-tier subcontractors,

and their employees, officers, agents, or other persons representing the

Subcontractor, will perform work on NREL-operated facilities or government-

OWNEd OF -1€aSEd PrOPEITIES.) ..eeiiiiiiiiiitiiie ettt e e e e e s e snnbeeeeeaa s 99
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CLAUSE 79.

CLAUSE 80.

CLAUSE 81.

CLAUSE 82.

CLAUSE 83.

CLAUSE 84.

CLAUSE 85.
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WORKER SAFETY AND HEALTH REQUIREMENTS (SPECIAL) (FEB

122001 ) N 101
Derived from NREL 09.100-02.........ccciiiiiiiiieiiie et 101
(Applies to all subcontracts where the Subcontractor or lower-tier Subcontractors,

and their employees, officers, agents, or other persons representing the

Subcontractor, will perform work on NREL-operated facilities or government-

(1N 1V o T=To o g [T 1T =To I o (o] o T=T 4 1= ) ISR 101
DRUG-FREE WORKPLACE (MAY 2001) ....covviiiiiiie e 102
Derived from FAR 52.223-6 (FD).....uuuiiiiiieiiiiiiiieeie e s siietee e e e e e s s siniee e e e e e s s snnnnaneseaeeesnnns 102
(Applies to all subcontracts where work is to be performed on NREL operated

facilities, including Government-owned or - leased Property.)......cccccccvevcvvveeeeeeesiieiennnnn 102

ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS

(SPECIAL) (OCT 2008) .....cceeiieeiiiiieie e e ee e eeettiee s e e e e ettt s s e e e e e e e eaataaa s s e e eaeeennnes 104
Derived from FAR 52.223-15 (DEC 2007) (FD).....oceiiiiiieiiiiie e ciiee e esie e 104
(Applies to all subcontracts where energy consuming products will be delivered,

acquired, or furnished for use by the Subcontractor or for use on NREL-operated

facilities or government-owned or -leased properties.)........ccccceeeeiee e, 104

INSURANCE - WORK ON A GOVERNMENT INSTALLATION

(SPECIAL-CONSTRUCTION) (MAR 2009) .. .uiiiieeeeieeiiiiiaeeeeeeeeeeaiinaaseeeeeeenenes 105
Derived from FAR 52.228-5C (JAN 1997) (FD)......oooiiiiiiiiiiiiie et 105
(Applies to all construction subcontracts except design-build subcontracts.)................. 105

PROTECTION OF EXISTING VEGETATION, STRUCTURES,

EQUIPMENT, UTILITIES, AND IMPROVEMENTS AND SET OFF FOR
HAZARDOUS MATERIALS RESPONSE, CLEANUP, AND DISPOSAL
(SPECIAL) (NOV 2008) ....ccettiitiiiiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeeeeeesetteeeeseeseeeeeeeeeeeeeee 106
Derived from FAR 52.236-9 (APR 1984) .......cooiiiiiieiiiiee ittt 106
(Applies to all subcontracts and purchase orders where the Subcontractor or

lower-tier subcontractors, and their employees, officers, agents, or other persons
representing the Subcontractor, will enter onto NREL-operated facilities or

government-owned Or -leased ProPErtIES.) .....uuuuuuurururuiuiririrrnrniernrnrnrnrerernrnrrrr———.. 106
AVAILABILITY AND USE OF UTILITY SERVICES (APR 1984)..................... 106
Derived from FAR 52.236-14 ...ttt ee e e e e en e e e e e s nnenraeeeeaeeeann 106
(Applies to construction subcontracts to be performed on a Government-owned

Lo g 1T TY=To I = Lo |11 Y25 106
WHISTLEBLOWER PROTECTION FOR SUBCONTRACTOR

EMPLOYEES (DEC 2000) ... ..ccetttettiiiaeeeeeeeeeeetiiaas e e eeeeeeaeainassaeeeeeessnsnnnnaaaeaeees 107
Derived from DEAR 952.203-70(FD) .....ccciiuiiiiiiiiieeiriete ettt 107
(Applies to subcontracts for work directly related to activities at NREL-operated

facilities or Government-owned or -leased properties.) .......ccccceeee e, 107

ACCESS TO AND OWNERSHIP OF RECORDS (SPECIAL) (OCT 2008)...... 107
Derived from DEAR 970.5204-3 (DEC 2000) (FD).......coeeiiiiiiieiiiiiee e 107
(Applies to cost type subcontracts exceeding $2M and cost type subcontracts

involving complex or hazardous work that is to be performed on a Government-

owned or-leased facility and the clause Integration of Environment, Safety, and

Health into Work Planning and Execution (48 CFR 970.5223-1), or similar clause,

IS APPLICADIE.) .o 107
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(Applies to cost type subcontracts where the DOE Contracting Officer or the
NREL Subcontract Administrator has specifically notified the Subcontractor that
the subcontract is or involves a critical task related to the Prime Contract.) .................. 107

CLAUSE 86. INTEGRATION OF ENVIRONMENT, SAFETY, AND HEALTH INTO
WORK PLANNING AND EXECUTION (DEC 2000) ......ccccveieiiiianeeeeeeeeeeeiennnnn 109
Derived from DEAR 970.5223-1(FD) ....cvceiiiiiiieiiiiie ettt etn et 109
(Applies to all subcontracts where the Subcontractor or lower-tier subcontractors
and their employees, officers, agents, or other persons representing the
Subcontractor will perform complex or hazardous work on NREL-operated

facilities or Government-owned or —leased Properties.) ......cccceverirereiniieee e 109
CLAUSE 87. SUSTAINABLE ACQUISITION PROGRAM (SPECIAL) (MAR 2011)............. 111
Derived from DEAR 970.5223-7 (OCT 2010)(FD) ....cevvteiieieeniieniee e 111
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SECTIONI. CLAUSES APPLICABLE TO NREL SUBCONTRACTS
The following clauses are applicable to subcontracts that require the Subcontractor or its lower-
tier subcontractors, or other persons representing the Subcontractor, to perform work for NREL.

SECTION LA CLAUSES INCORPORATED BY REFERENCE FOR AMERICAN RECOVERY
AND REINVESTMENT ACT OF 2009

This Appendix incorporates one or more clauses by reference, with the same force and effect as
if they were given in full text.

The following additional clauses apply to subcontracts or purchase orders funded in whole or in
part under the American Recovery and Reinvestment Act of 2009:

FAR 52.203-15 Whistleblower Protection Under the American Recovery and
Reinvestment Act of 2009 (JUN 2010)

FAR 52.204-11 American Recovery and Reinvestment Act-Reporting
Requirements (JUL 2010)

FAR 52.215-2 Audit and Records — Negotiation (OCT 2010) and Alternate |
(MAR 2009)

FAR 52.225-21 Required Use of American Iron, Steel, and Manufactured Goods-

Buy American Act-Construction Materials (OCT 2010)

FAR 52.225-22 Notice of Required Use of American Iron, Steel, and Manufactured
Goods — Buy American Act-Construction Materials (OCT 2010)

FAR 52.225-23 Required Use of American Iron, Steel, and Manufactured Goods —
Buy American Act- Construction Materials Under Trade
Agreements (MAR 2012)

FAR 52.225-24 Notice of Required Use of American Iron, Steel, and Manufactured
Goods — Buy American Act- Construction Materials Under Trade
Agreements (OCT 2010)

FAR 52. 244-6 Subcontracts for Commercial Items (OCT 2010)

CLAUSE 1. DEFINITIONS (SPECIAL) (APR 2012)
Derived from FAR 52.202-1 (JAN 2012) as modified by DEAR 902.201
(Applies to all subcontracts.)

(a) When a solicitation provision or subcontract clause uses a word or term that is
defined in the Federal Acquisition Regulation (FAR), the word or term has the same
meaning as the definition in FAR 2.101 in effect at the time the solicitation was
issued, unless—

D The solicitation, or amended solicitation, provides a different definition;

(2) The subcontracting parties agree to a different definition;

3) The part, subpart, or section of the FAR where the provision or clause is
prescribed provides a different meaning; or

(4) The word or term is defined in FAR Part 31, for use in the cost principles and
procedures.
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(b)

(c)

(d)

NREL Appendix B-4

The FAR Index is a guide to words and terms the FAR defines and shows where
each definition is located. The FAR Index is available via the Internet at
http://www.acquisition.gov/far at the end of the FAR, after the FAR Appendix.

When a solicitation provision or subcontract clause uses a word or term that is

defined in the Department of Energy Acquisition Regulation (DEAR) (48 CFR chapter

9), the word or term has the same meaning as the definition in 48 CFR 902.101 or

the definition in the part, subpart, or section of 48 CFR chapter 9 where the provision

or clause is prescribed in effect at the time the solicitation was issued, unless an
exception in (a) applies.

The following words and terms are in addition to paragraph (a) of this section—

D “‘Head of the Agency” means the Secretary, Deputy Secretary, or Under
Secretary of the Department of Energy (DOE).

(2) “DOE Contracting Officer” means a person with the authority to enter into,
administer, and/or terminate DOE Prime Contracts and make related
determinations and findings The term includes certain authorized
representatives of the DOE Contracting Officer acting within the limits of their
authority as delegated by the DOE Contracting Officer.

3) “‘NREL Subcontract Administrator” means an employee of the entity that
manages and operates the National Renewable Energy Laboratory (NREL)
with the authority to enter into, administer, and/or terminate subcontracts and
make related determinations and findings. The term includes certain
authorized representatives of the NREL acting within the limits of their
authority as delegated by the NREL.

4) Except as otherwise provided in this subcontract, the terms “subcontracts and
lower-tier subcontracts” includes, but is not limited to, purchase orders and
changes and modifications to purchase orders and changes and
modifications to purchase orders.

(5) “‘DOE” means the Department of Energy.

(6) “Contractor” or “DOE Prime Contractor” means the entity managing and
operating the National Renewable Energy Laboratory under prime contract to
the U.S. Department of Energy (DOE). The National Renewable Energy
Laboratory (NREL) is a Department of Energy-owned national laboratory,
managed and operated by the DOE Prime Contractor.

@) “DOE Directive” means DOE Orders and Notices, modifications thereto, and
other forms of directives, including for purposes of this subcontract those
portions of DOE’s accounting and procedures handbook applicable to
Contractors, issued by DOE. The term does not include temporary written
instructions by the DOE Contracting Officer or the NREL Subcontract
Administrator for the purpose of addressing short-term or urgent DOE and
NREL concerns relating to health, safety, or the environment.

CLAUSE 2. SUBCONTRACT ISSUES AND DISPUTES (SPECIAL) (SEP 2007)
Derived from NREL 08.100-01
(Applies to all subcontracts.)

(@)

Itis NREL'’s practice to try to resolve all contractual issues by mutual agreement at
the NREL Subcontract Administrator’s level, without litigation. Both parties hereby
agree to explore all reasonable avenues for negotiations in order to avoid a dispute.
Either party may provide written notice to the other party to conduct negotiations for
a period not to exceed sixty (60) calendar days. After sixty calendar days, if
possibilities for negotiations have failed, either party shall have thirty (30) calendar
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days to request that the potential dispute be moved to Alternative Dispute Resolution

(ADR). Within fifteen (15) calendar days after receiving a request to move to ADR, if

ADR procedures are not acceptable to the non-moving party, a written explanation

citing specific reasons for rejecting ADR as inappropriate for resolution of the dispute

shall be provided to the moving party. If the parties are unable to agree on the
application of ADR procedures to resolve the potential dispute or are unable to
satisfactorily resolve the dispute using ADR procedures for a period not to exceed
ninety (90) calendar days (or such longer period as mutually agreed in writing), the
parties shall resume the formal process authorized in this clause.

(b) The parties agree that the appropriate forum for litigation of any dispute pertaining to
this subcontract shall be a court of competent jurisdiction as follows:

D Subject to paragraph (b) (2) of this clause, any such litigation shall be brought
and prosecuted exclusively in Federal District Court; with venue in the United
States District Court of Colorado in Denver, Colorado.

2) Provided, however, that in the event the requirements for jurisdiction in any
Federal District Court are not present, such litigation shall be brought in a
court of competent jurisdiction in the county of Jefferson and State of
Colorado.

(© Any substantive issue of law in such litigation shall be determined in accordance with
the body of applicable Federal law relating to the interpretation and application of
clauses derived from Federal Acquisition Regulation (FAR) and the Department of
Energy Acquisition Regulation that implement and supplement the FAR. If there is no
applicable Federal law, the law of the State of Colorado shall apply in the
determination of such issues. Conflict of law provisions shall not determine
applicable governing law. Nothing in this clause shall grant the Subcontractor by
implication any statutory rights or remedies not expressly set forth in this
subcontract.

(d) There shall be no interruption in the prosecution of the work, and the Subcontractor
shall proceed diligently with the performance of this subcontract pending final
resolution of any contractual issues, disputes, or litigation arising under or related to
this subcontract between the parties hereto or between the Subcontractor and lower-
tier subcontractors or suppliers.

(e) The Contract Disputes Act of 1978 (41 U.S.C. Sections 601-613) shall not apply to
this subcontract; provided, however, that nothing in this clause shall prohibit NREL,
in its sole discretion, from sponsoring a dispute of the Subcontractor for resolution
under the provision of its prime contract with DOE. In the event that NREL so
sponsors a dispute at the request of the Subcontractor, the Subcontractor shall be
bound by the decision of the cognizant DOE Contracting Officer to the same extent
and in the same manner as NREL.

() Any disputes relative to intellectual property matters will be governed by other
provisions of this subcontract.

CLAUSE 3. LOBBYING RESTRICTIONS (ENERGY & WATER ACT) (SPECIAL) (2007)
Derived from NREL 08.100-04

(Applies to all subcontracts.)

The Subcontractor or awardee agrees that none of the funds obligated on this award shall be
expended, directly or indirectly, to influence Congressional action on any legislative or
appropriation matters pending before Congress, other than to communicate to Members of
Congress as described in 18 U.S.C. 1913. This restriction is in addition to those prescribed
elsewhere in statute and regulation.
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CLAUSE 4. SUBCONTRACTOR ACCEPTANCE OF NOTICES OF VIOLATION OR
ALLEGED VIOLATIONS, FINES, AND PENALTIES (SPECIAL) (MAY 2003)

Derived from NREL 08.100-05

(Applies to all subcontracts.)

(@)

(b)

(€)

The Subcontractor shall immediately notify the NREL Subcontract Administrator of
any notice the Subcontractor may receive including Notice of Violations (NOV) or
Notice of Alleged Violations (NOAV) issued by federal, state, or local regulators
associated with the operations of NREL and/or performance of work under the
Subcontract.

When deemed appropriate by the NREL Subcontract Administrator, the
Subcontractor shall conduct negotiations with regulators regarding NOV/NOAVS,
fines and penalties, including, if the NREL Subcontract Administrator so requires,
accepting NOV/NOAVs in its own name. The Subcontractor shall make no
commitments or offers to regulators binding NREL/Government unless approved in
advance and in writing by the NREL Subcontract Administrator. Failure to obtain
such advance written approval may result in otherwise allowable costs being
declared unallowable and/or the Subcontractor being liable for any excess costs to
NREL/Government associated with or resulting from such offers/commitments.
The Subcontractor shall support and provide assistance to the NREL/Government
concerning any matter arising under a NOV/NOAV.

CLAUSE 5. SUBCONTRACTOR QUALITY REPRESENTATIONS (SPECIAL) (MAY 2009)
Derived from NREL 08.100-06

(Applies to all subcontracts, including construction subcontracts, where items or parts are
supplied or delivered.)

(@)

(b)

(c)

(d)

(€)

New Materials. Unless otherwise specified in this subcontract, all items or parts
supplied or delivered by the Subcontractor, or its lower-tier subcontractors, shall
consist of new materials. “New materials” means previously unused. The
Subcontractor shall not deliver any item or part that is residual inventory resulting
from terminated Government contracts/subcontracts or former Government surplus
property.

Recycled or Recovered Materials. The requirement for supply or delivery of items or
parts consisting of new materials does not exclude the delivery of recycled or
recovered materials as defined by the Environmental Protection Agency in 40 CFR
247.

Used, Refurbished, or Rebuilt Items or Parts. In the event that items or parts
consisting of new materials are not reasonably available to the Subcontractor, with
prior NREL Subcontract Administrator written approval, the Subcontractor may
supply or deliver either: used; or refurbished; or rebuilt items or parts that are not of
such an age or so deteriorated as to impair their usefulness or safety and conform to
government or industry-accepted specifications or national consensus standards.
Suspect or Counterfeit Items or Parts. “Suspect or counterfeit items or parts” mean
(1) items or parts that may be of new manufacture but labeled to represent a different
class of items or parts or (2) used and/or refurbished items or parts complete with
false labeling, that are represented as new items or parts.

Indemnification of NREL/DOE. The Subcontractor shall indemnify NREL and the
DOE, their officers, agents, and employees, and third parties for any financial loss,
injury, or property damage resulting directly or indirectly from items or parts that are
not genuine, original, and unused, or not otherwise suitable for the intended purpose.
This includes, but is not limited to, items or parts that are defective, suspect, or
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counterfeit; items or parts that have been provided under false pretenses; and items
or parts that are materially altered, damaged, deteriorated, degraded, or result in
product failure.

Quality Representations. The Subcontractor represents that items and parts supplied
or delivered under this Subcontract shall not include suspect or counterfeit items or
parts nor shall counterfeit or suspect items or parts be used in performing any work
under this Subcontract whether on or off the NREL operated facility. In the event that
the Subcontractor or its lower-tier subcontractors supplies or delivers suspect or
counterfeit items or parts, such items or parts shall be impounded by NREL, or the
Subcontractor shall remove the items or parts as directed by the NREL Subcontract
Administrator. The Subcontractor shall promptly replace the counterfeit or suspect
items or parts with supplies acceptable to NREL and the Subcontractor shall be
liable for all costs relating to impoundment, removal, and replacement.

NREL Rights. The rights of NREL under this clause are in addition to any other rights
provided by law or under this Subcontract and such rights shall survive the
termination or natural completion of the period of performance of this Subcontract.

CLAUSE 6. RESTRICTIONS ON LOWER-TIER SUBCONTRACTOR SALES TO
NREL/GOVERNMENT (OCT 2011)

Derived from FAR 52.203-6 (SEP 2006) (FD)

(Applies to all subcontracts exceeding $150,000.)

(@)

(b)
(c)

Except as provided in (b) of this clause, the Subcontractor shall not enter into any
agreement with an actual or prospective lower-tier subcontractor, nor otherwise act
in any manner, which has or may have the effect of restricting sales by such lower-
tier subcontractors directly to NREL/Government of any item or process (including
computer software) made or furnished by the lower-tier subcontractor under this
subcontract or under any follow-on production subcontract.

The prohibition in (a) of this clause does not preclude the Subcontractor from
asserting rights that are otherwise authorized by law or regulation.

The Subcontractor agrees to incorporate the substance of this clause, including this
paragraph (c), in all lower-tier subcontracts under this subcontract which exceed the
simplified acquisition threshold.

CLAUSE 7. ANTI-KICKBACK PROCEDURES (OCT 2011)
Derived from FAR 52.203-7 (OCT 2010) (FD)
(Applies to all subcontracts exceeding $150,000.)

(@)

Definitions.

D “Kickback,” as used in this clause, means any money, fee, commission,
credit, gift, gratuity, thing of value, or compensation of any kind which is
provided, directly or indirectly, to any Subcontractor, Subcontractor
employee, lower-tier Subcontractor, or lower-tier Subcontractor employee for
the purpose of improperly obtaining or rewarding favorable treatment in
connection with a subcontract or in connection with a lower-tier subcontract
relating to a subcontract.

(2) “Person,” as used in this clause, means a corporation, partnership, business
association of any kind, trust, joint-stock company, or individual.
3) “Subcontract,” as used in this clause, means a subcontract or contractual

action entered into by the National Renewable Energy Laboratory (NREL) for
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the purpose of obtaining supplies, materials, equipment, or services of any

kind.

(4) “Subcontractor,” as used in this clause, means a person who has entered into
a subcontract with the NREL.

(5) “Subcontractor Employee,” as used in this clause, means any officer, partner,
employee, or agent of a Subcontractor.

(6) “Lower-tier Subcontract,” as used in this clause, means a lower-tier

subcontract or contractual action entered into by a Subcontractor or lower-tier

Subcontractor for the purpose of obtaining supplies, materials, equipment, or

services of any kind under a subcontract.

@) “Lower-tier Subcontractor,” as used in this clause, means—

0] Any person, other than the Subcontractor, who offers to furnish or
furnishes any supplies, materials, equipment, or services of any kind
under a subcontract or a lower-tier subcontract entered into in
connection with such subcontract; and

(i) Any person who offers to furnish or furnishes general supplies to the
Subcontractor or a Prime Contractor.

(8) “Lower-tier Subcontractor employee,” as used in this clause, means any
officer, partner, employee, or agent of a lower-tier Subcontractor.

(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person

from—

8} Providing or attempting to provide or offering to provide any kickback;

(2) Soliciting, accepting, or attempting to accept any kickback; or

3) Including, directly or indirectly, the amount of any kickback in the subcontract
price charged by a Subcontractor to NREL or in the lower-tier subcontract
price charged by a lower-tier Subcontractor to a Subcontractor or a Prime
Contractor.

(© 8} The Subcontractor shall have in place and follow reasonable procedures
designed to prevent and detect possible violations described in paragraph (b)
of this clause in its own operations and direct business relationships.

2) When the Subcontractor has reasonable grounds to believe that a violation
described in paragraph (b) of this clause may have occurred, the
Subcontractor shall promptly report in writing the possible violation. Such
reports shall be made to the inspector general of the Department of Energy
(DOE), the head of the DOE if the agency does not have an inspector
general, or the Department of Justice.

3) The Subcontractor shall cooperate fully with any Federal agency and NREL
investigating a possible violation described in paragraph (b) of this clause.

(4) The NREL Subcontract Administrator may—

(@ Offset the amount of the kickback against any monies owed by NREL
under the subcontract; and/or

(i) Direct that the Subcontractor withhold from sums owed the lower-tier
Subcontractor under the subcontract the amount of the kickback. The
NREL Subcontract Administrator may order that monies withheld
under subdivision (c)(4)(ii) of this clause be paid over to NREL or the
Government unless NREL or Government has already offset those
monies under subdivision (c)(4)(i) of this clause. In either case, the
Subcontractor shall notify the NREL Subcontract Administrator when
the monies are withheld.
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The Subcontractor agrees to incorporate the substance of this clause,
including subparagraph (c)(5) but excepting paragraph (c)(1), in all lower-tier
subcontracts under this subcontract which exceed $150,000.

CLAUSE 8. LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (OCT 2011)
Derived from FAR 52.203-12 (OCT 2010) (FD)
(Applies to all subcontracts exceeding $150,000.)
@) Definitions. As used in this clause—

(1)
(2)

(3)

(4)

(5)

(6)

(7)

August 1, 2012

“Agency,” as used in this clause, means “executive agency” as defined in

Federal Acquisition Regulation (FAR) 2.101.

“Covered Federal action,” as used in this clause, means any of the following

actions:

0] The awarding of any Federal contract or at any-tier.

(i) The making of any Federal grant.

(iii) The making of any Federal loan.

(iv) The entering into any cooperative agreement.

(v) The extension, continuation renewal, amendment, or modification of
any Federal contract or a subcontract at any-tier, grant, loan, or
cooperative agreement.

“Indian Tribe” and “tribal organization,” as used in this clause, have the

meaning provided in section 4 of the Indian Self-Determination and Education

Assistance Act (25 U.S.C. 450b) and include Alaskan Natives.

“Influencing or attempting to influence,” as used in this clause, means

making, with the intent to influence, any communication to or appearance

before an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in
connection with any covered Federal action.

“Local government,” as used in this clause, means a unit of government in a

State and, if chartered, established, or otherwise recognized by a State for

the performance of a governmental duty, including a local public authority, a

special district, an intrastate district, a council of governments, a sponsor

group representative organization, and any other instrumentality of a local
government.

“Officer or employee of an agency,” as used in this clause, includes the

following individuals who are employed by an agency:

0] An individual who is appointed to a position in the Government under
Title 5, United States Code, including a position under a temporary
appointment.

(ii) A member of the uniformed services, as defined in subsection 101(3),
Title 37, United States Code.

(iii) A special Government employee, as defined in section 202, Title 18,
United States Code.

(iv) An individual who is a member of a Federal advisory committee, as
defined by the Federal Advisory Committee Act, Title 5, United States
Code, appendix 2.

“Person,” as used in this clause, means an individual, corporation, company,

association, authority, firm, partnership, society, state, and local government,

regardless of whether such entity is operated for profit, or not for profit. This
term excludes an Indian tribe, tribal organization, or any other Indian
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organization eligible to receive Federal contracts, subcontracts at any-tier,
grants, cooperative agreements, or loans from an agency, but only with
respect to expenditures by such tribe or organization that are made for
purposes specified in paragraph (b) of this clause and are permitted by other
Federal law.

(8) “‘Reasonable compensation,” as used in this clause, means, with respect to a
regularly employed officer or employee of any person, compensation that is
consistent with the normal compensation for such officer or employee for
work that is not furnished to, not funded by, or not furnished in cooperation
with the Federal Government.

(9) “‘Reasonable payment,” as used in this clause, means, with respect to
professional and other technical services, a payment in an amount that is
consistent with the amount normally paid for such services in the private
sector.

(10) “Recipient,” as used in this clause, as used in this clause, includes the
Subcontractor and all lower-tier subcontractors. This term excludes an Indian
tribe, tribal organization, or any other Indian organization eligible to receive
Federal contracts, subcontracts at any-tier, grants, cooperative agreements,
or loans from an agency, but only with respect to expenditures by such tribe
or organization that are made for purposes specified in paragraph (b) of this
clause and are permitted by other Federal law.

(11) “Regularly employed,” as used in this claus