environmental statement, The lssues ex-
pressed in those written statements will
be restated and responded to in the final
environmetal statemet in the & man-~
ner as the oral testimony. Hi tran-
scripts and records will be available for
public inspection at the address below
and at the Kansas Reclamation Office,
Landmark Plaza Building, 103 East 10th
Street, Topeka, Kansas 66612, telephone
(913) 234-8661.

Organizations or individuals desiring
to present statements at the hearing
should contact Regional Director Joe D.
Hall, Bureau of Reclamation, Lower Mis-
souri Region, Building 20, Denver Fed-
eral Center, Denver, Colorado 80225 tele-
phone (303) 234-3779, and announce
their intention to participate, Written
comments from those unable to attend,
and from those wishing to supplement
their oral presentation at the hearing
should be received by November 28, 1976,
for inclusion in the hearing record.

Dated: October 12, 19786.

Q. Q. Stamn,
Commissioner of Reclamation.

[{FR Doc.76-30391 Plled 10-15-78;8:45 am]

. Office of the Secrstary
CENTRAL ARIZONA PROJECT, ARIZ.

Allocation of Project Water for Indian
frrigation Use

INTRODUCTION

On April 15, 1975, the Secretary of the
Interior gave notice of a proposed allo-
cation of Central Arizona Project (CAP)
water for Indian irrigation use, The no-
tice was published in the FEpERAL REG-
1sTER (40 FR 17207) on April 18, 1975.

The notice of proposed allocation in-
vited written comments, suggestions,
and/or objections from interested per-
sons and stated that all televant ma-
terials received before June 17, 1975,
would be considered. About 20 letters of
comment were received before or shortly
after June 17, 1975. In addition to those
comments, about 70 letters were re-
celved some time after June 17 that
were not directly in response to the no-
tice of proposed allocation. Most of
those appeared to have been inspired by
an article on the Pima Infdians in s
newsletter of the Association of Ameri-
can Indian Affairs, Inc. (No. 89, June-
August 1975), reporting unfavorably on
the proposed allocation.

The approximately 70 letters that
were received as a result of the article
in the newsletter were principally ex-
pressions of attitude rather than discus-
sions of issues. However, most of the ap-
proximately 20 letters that were re-
ceived directly in response to the pub-
lished notice of proposed allocation did
discuss the issues in one or more respect
;and did raise a number of relevant
points, Those points are summarized be-
low. Following that discussion, the de-
partmental decisionmaking procedure
is described and the final allocation is
set forth.
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I. SUMMARY OF COMMENTS RECEIVED ON
PROPOSED ALLOCATION

The conments received in response to
the notice published in the FEpErAL REG-
ISTER on April 18, 1975, covered the ad-
ministrative rulemaking procedures;
statutory provisions, legislative history,
and congressional intent; Indlan water
rights and needs; impacts on non-Indian
interests; and suggested revisions to the
proposed allocation. Summarized below
are statements representative of those
comments:

A. Administralive rulemaking proce-
dures. Correspondents complained that
they had been unable to obtain coples
of materials used in making the proposed
allocation. (All requests have been met.)
They requested a public hearing on the
record and the right to cross-examine
the Becretary of the Interior and other
officials who have participated in the
administrative process of making the
allocation, and they objected because
written comments had not similarly been
invited prior to the publication on De-
cember 20, 1972, 37 FR 28082, of the
earlier Secretarial decision of Decem-
ber 15, 1972, entitled “Water-Use Priori-
ties and Allocations of Irrigation Water.”

B. Statutory provisions, legislaiive
history, and congressional intent. Corre-
spondents challenged the proposed allo-
cation on the grounds that it was con-
trary to express provisions in the Colo-
rado River Basin Project Act, 43 U.S.C.
1501 (herein referred to as-the *“Basin
Act”), or to the Intent of Congress as
reflected in the legislative history. They
suggested that the failure to use the term
“industrial” along with “municipal”
makes it inappropriate to give a priority
to industrial uses over Indian needs.
They also suggested that, notwithstand-
ing the declining nature of the project
water supply, & continuing fixed alloca-
tion of water be provided for Indian
agricultural use. Agricultural interests
expressed concern that the contingent
nature of project supply in the later
years would make it difficult to justify
and finance distribution facilities; and
agricultural interests have complained
that under the municipal and industrial
(M&I) priority, water could be wasted
on nonessential purposes such as irrigat-
ing golf courses and filling swimming
pools while crops are being lost for lack
of irrigation water.

C. Indian water rights and needs Cor-
respondents claimed that the Indians
would be deprived of their water rights
by the proposed allocation. They con-
tended that the Gila River tribe should
be given CAP water to irrigate lands that
could have been irrigated with water
said to have been taken by the United
States for the use of others.

They also contended that the proposed
allocation would result in the abandon-
ment of Indian agriculture in the later
years of the project. Finally, they stated
that basing the allocation on the cri-
terion of lands presently developed for
irrigation contravenes Section 304 of the
Basin Act. Non-Indian correspondents
contended that there is no basis in law

voL 41,
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for the Indian preference included in the
proposed allocation,

D. Impacts on non-Indian interests.
Correspondents contend that the priority
granted to the Indians is inconsistent
with the priority for M&I use established
under the 1872 decisions, 37 FR 23082,
and that the Indian use is detrimental
to both M&I and non-Indian agricultural
uses. They contend that competing uses
will place a disproportionate financial
burden on non-Indian agricultural’sts.

E. Suggested revisions to the proposed
allocation. Some correspondents sug-
gested that a significantly larger—others
a significantly smaller—quantity of
water be allocated for Indian agricul-
tural use; significant quantities of M&I
water be allocated to the Indians; an
allocation be made for the Port McDowell
tribe; and the amount of water to be
marketed for M&I purposes be limited to
preserve the agricultural functions of
the project.

II. DEPARTMENTAL DECISIONMAKING
PROCESS

The departmental decisionmaking
process included the opportunity for
comment by the interested parties and
the general public, analysis and consid-
eration of the comments received, eval-
uation of alternatives, evaluation of pos-
sible environmenteal impacts, and Secre-
tarial meetings with Indian and non-
Indian interests.

A. Analysis and Consideration of the
Comments Received—1. Rulemaking
procedures. Some of the correspondents
complained that they had been unable to
obtain copies of materials used in making
the proposed allocation. To obviate that
problem, an administrative record of
significant meetings, correspondence,
and factual data relied upon in making
the proposed allocation was assembled
in the Arizona Projects Office of the
Bureau of Reclamation in Phoenix, and
its availability for inspection by the pub-
lic was announced in the notice publisheu
on April 18, 1975. Duplicate sets of those
documents were made available to the
Phoenix office of the Bureau of Indian
Affairs and to the Washington office of
the Bureau of Reclamation. A number
of requests for complete sets or portions
thereof were received both in Phoenix
and in Washington. All requests for
coples of those and any other materials
that were recelved have heen complied
with and the materials have been fur-
nished.

Some of the correspondents have re-
quested a public hearing on the record
and the right to cross-examine the Sec-
retary of the Interior and other officials
who have participated in the adminis-
trative process of making the allocation.
Although it has been the practice during
the extended course of the deliberations
leading up to the allocation to meet with
representatives of interested groups who
have requested such meetings, formal
public hearings on the record, including
cross-exemination, are not required by
law for this kind of a decision, and the
benefits to be expected from such pro-
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ceedings would not be commensurate
with the costs to the parties, the delay in
implementation, and the exacerbation of
conflicts. The comments that have been
received have been carefully assessed
and taken into consideration in the allo-
cation.,

There was some objection because writ-
ten comments had not similarly been
invited prior to the publication on De-
cember 20, 1972, 37 FR 28082, of the
earlier Secretarial decisions 'of December
15, 1972, entitled “Water-Use Priorities
and Allocation of Irrigation Water.” The
earlier decisions announced, among other
things, the principle of a priority for
municipal and industrial uses. However,
the earlier decisions were an integral part
of the notice of proposed allocation pub-
lished April 18, 1975, having been re-
ferred to and mcorporated ‘therein. In-
terested parties, therefore, had the op-
portunity to and did submit relevant
comm.ents.

2. Statutory Provisions and Legislative
History. A number of the comments chal-
lenged the proposed allocation on the
grounds that it was contrary to express
provisions in the Basin Act or to the in-
‘tent of Congress as reflected in the legis-
lative history. These challenges were
made by both the Indian and non-Indian
interests, but usually with respect to
different statutory provisions or differ-
ent portions of the legislatlve history.
Therefore, it has been decided to set
forth, in some detail, those statutory pro-
visions and portions of the legislative his-
tory that are considered to be signifi-
cant and that were relied upon in making
the final allocation. By discussing the
statutory provisions and the legislative
histery now, in advance of discussing
some of the other issues that. were raised
in the comments, a better understanding
of the latter issues will be possible.

a. Priority for M&I. Section 301(a) of
the Basin Act states that the Central
Arizona Project is authorized for the
purpose, among others, ‘“of furnishing
frrigation water and municipal water
supplies to the water-deficlent areas of
Arizona and western Ijew Mexico
through direct diversion or exchange of
water.” It has been suggested in some of
the comments that the failure to use the
term “industrial” along with “munici-
pal” makes it inappropriate to give a
priority to industrial use. However, an
authorization for municipal purposes in-
cludes industrial uses, since municipal
water systems routinely provide water to
industrial users within their service area.

“Municipal” is used in section 301(a)
to distinguished from irrigation uses, not
from industrial uses,’ as is made explicit

1In the Colorado River Compact, for ex-
ample, the term that 1s used to make the
distinction between irrigation and M&I uses
is “domestic” use, defined to Include '"the
use of water for household, stock, municipal,
mining, milling,” industrial, and other like
purposes, but shall exclude the generation of
{hydro] electrical power.” The use of water
for hydro generation 18 not & consumptive
use and, therefore, is not given priority un-
der the Compact; whereas, the use of water
for thermal generation is a consumptive use
and has priority as an industrial use.
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in subsequent sections of the Basin Act.
Section 304, authorizes master contracts
with a State water user organization for
“[{Irrigation and municipal and indus-
trial water supply” and further provides
that “{clontracts relating to municipal
and industrial water supply under the
Central Arizona Project may be made
without regard to the limitations of the
last sentence of section 9(c) of the Re-
clamation Project Act of 1939, 43 US.C.
485h(¢c) * * *” [Emphasis added.1 The
last sentence of section 9(c) of the Re-
clamation Act establishes a priority for
irrigation over M&I uses,’

In canceling the priority for irriga-
tion use under Reclamation law, Section
304 implements the congressional intent
reflected in the legislative history that
M&I purposes would take priority in the
Central Arizona Project.”

Page 26 of the Report of the Senate
Committee on Interior and Insular Af-
fairs (S.R. 408, 90th Cong., 1st Sess.), de-
scribes the use of project water as fol-
lows.

The committee feels that the transition
from en agricultural economy dependent on
irrigation to a strong, diversified industrial
economy is Inevitable. It is also desirable,
because industrial and municipal uses of
water will, in the long run, support a large
end more afiluent population than will pre-
dominately agricultural uses of water. And
this 18 a very important consideration in an
ares which will probably always have to live
within definite constraints on availability of
water supplles. Basic changes such as these
in the structure and fabric of a reglon’s
economy and wey of life do not normally oc-
cur overnight; however, and when they do,
they arc usually accompanied by tragic dis-
locations which disrupt the economy of the
area, the well-being of its institutions and
the security and the aspirations of its people.

The commiitee’'s approval and endorse-
ment of S. 1004 is in part based on a recogni-
tion of the need for a gradual transition
toward a predominantly municipal and in-
dustrial use of water. Accordingly, water sup-
plied under the project is to supplement ex-
isting supplies and no new lands are to be
irrigated. Water supplied by the Central Ari-
zona Project will allow Arizona to utilize its
share of Colorado river water awarded and
decreed by the Supreme Court. It will also
provide time to diversify the economy, to
plan, and to implement procedures which will
avold the crises which too often accompany a
region’s realization that economic growth
must take place within the confines of &
limited water supply. [Emphasis added]

Congress had in mind that without the
Central Arizona Project, the supply of
ground water for agriculture would be
“drastically depleted” because of the
present rate of overdraft and because of
the increasing preemption of the ground-
water supply by M&I users. It viewed the
project as prolonging the availability of
water for agriculture, but not as a per-
manent solution to the water dilemma,

2 “No contract relating to municipal water
supply or miscellaneous purposes * * * ghall
be made unless, in the judgment of the Sce-
retary, 1t will not impair the efficiency of the
project for irrigation purposes.’”

* Otherwise, under Section 804 of the Basin
Act, the Secretary would be governed by the
Federal Reclamation laws in constructing,
operating, and maintaining the Central Ari-
zona Prolect.
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Ultimately, the project would provide an
additional firm supply of M&I water,
while in the interim the existing agri-
cultural uses would be maintained as
much as possible, Thus, on page 27 of
the Benate Report:

Because of pumping costs, poor water qual-
ity, and the physical limitations imposed by
the variable nature of the underground stor-
age, the entire volume of underground water
cannot be considered avallabie for use. The
present net rate of overdraft of about 2 mni:-
lion acre-feet per year will drastically deplete
this largely nonreplenishable resource before
adequate water is avallable to bring suppls
and demand in balance.

Water use in Arizona in the past has heen
predominantly for agriculture. As late as
1960 more than 90 percent of the water used
in ecentral Arizona was used for agricultural
purposes. As the urban areas of Phoenix and
Tucson expand, this relationship of water
use 1s changing rapidly. The rate of change
is expected to accelerate in the future as the
population continues to expand and as in-
dustrial development increases.

Central Arizona Project water will be may-
keted through qualified contracting agencies.
principally municipalities and irrigation dis-
tricts. The chief immediate result of pur-
chases of project water by either of these two
types of users will be a reduction in present
overdrafts on the ground water, which in
turn will result in prolonged availability of

. water for all uses. The use of project water

to satisfy the growing urban needs will slow
the pace of the preemption of agricultural
water which is now taking place.

In brief, the Central Arizona Project i~
needed to—

1. Reduce a dangerous overdraft
ground water reserves.

2. Maintain as much as possible of the
area’s 1,260,000 acres of irrigated farm land

3. Provide a source of additional water for
municipal and industrial use that will be re-
quired during the next 30 years.

Similar statements appear on pages 54
and 55 of the Report of the House Com-
mittee on Interior and Insular Affiairs
(H.R. 1312, 90th Cong., 2nd Sess.).

Page 32 of the Senate Report states
that the Committee adopted the Bureau
of Reclamation’s water studies, and a
“Summary of Bureau of Reclamation
Reservior Operation and Water Supply
Studles” appears on page 35. Those
studies showed a declining supply of pro-
ject water from the year 1875 through
the year 2030. In the year 1975, about 1.7
million acreafeet were expected to be
avallable for irrigation purposes; where-
as only 82,000 acre-feet were expected to
be use. for M&I purposes. The former
figure gradually reduced through the
years, an 1 the latter figure gradually in-
creased; until by the year 2000, project
deliveries for M&I purposes were esti-
mated to be 312,000 acre-feet per year.

Thus, the curtailment of the project
supply of irrigation water to provide a
dependable M&I supnly is an integral
feature of the act. As footnote 3 on page
34 of the Senate Report states: “Al-
though the average yield under the year
2030 conditions would be 723,000 acre-
feet, the assured yield would be less than
Y, of this figure and would be devoted to
municipal and industrial use”” (Em-
phasis added.)

As planned and enacted by Congress,
the variable project yield was to be usea

upon
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for agricultural purposes and was to di-
minish over the years; whereps the bulk
of the assured yield was ul tely to be
used for M&I purposes. Su uent stud-
ies by the Bureau of Reclamation have
resulted in some changes in the hydro-
logic estimates with respect to average
and assured yield ¢‘ and some changes in
the demand for M&I water, but the rela-
tionship between the use of prpj ect water
for agricultural purposes and for M&I
purposes remains essentially the same.

The allocation of project water for In-
dian irrigation use gives recognition to
the foregoing principle. -

b. Need for Auamentatwn In the
words of then Secretary of the Interior
Udall, quoted on page 27 of the Senate
Report, the project would o alleviate
the most immediately urgent water sup-
ply deficiencies. In order to meet fully
the future agricultural and needs of
the region, the supply of water from the
Colorado River would have to be aug-
mented. On page 40 of the House Report:

It is inevitable that water mlrements
will exceed the supply. This condltlon will
:c}u twith or without a Central Arizona

ojec

And on page 41 the need and prospects
for augmentation are further discussed.
Section 201 of the Basin Act provides
authority to make the nec studies.

c. Allocation for Inaian Irrigation Use.
There are no express orovisions in the
Basin Act respecting the amount of water
that should be allocated for Indian irri-
gation use, although there are provisions
that indicate a congressional expectancy
that some water would be allqcated for
that purpése. For example, in Section
304 of the Basin Act, Indikn Jands are
exempt from the prohibition against
using project water for irrigatio of lands
not having a recent irrigation” history
and do not require master repayment
contracts. Under Section 402 of Basin
Act, construction costs allocated to irri-
gation of Indian landsare, in eqect non-
reimbursable.

On page 27 of the Senate Réport itis
stated that one of the p of the
project is to “Im)aintain as much as pos-

sible of the area’s 1,250,000 acres of irri-
gated farm land.” The farm ldnds irri-
gated by Indians are included in this fig-

ure, along with all farm lands drrigated.
by non-Indians.

Further, as has beén noted in some of
the comments, the spproximately $832

million authorized to be appropriated for
project construction in Section 309 of
the Basin Act, includes an authorization
¢« Studies made during authovization as-
sumed that aqueduct convzyance loases
would be about 10 percent of the total water
diverted from the Colorado River, More re-
cent analyses indicate that the annual con-
veyance losses will be fairly constsnt. Thus,
less water will be available during shortage
years while more water will be avallable dur-
ing years of normal and above-normal sup-
ply. Recently updated estimates .of lower
Colorgdo_River channel losses and of in-
creased water use by the other Colorado Riveér

' Basin States have been taken into account in

estimating the avallabiiity of project v-aisr.
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of about $20 million for an Indlan dis-
tribution system (page 38 of Senate Re-
port) . However, we do not find any re-
liable evidence that the amount of the
suthorization was related to the amount
of water the Indians would receive from
the project. In this respect it should be
noted that there 18 also authorized in
Section 309 of the Basin Act the sum of
$100 million for construction of distribu-
tion and drainage systems for non-In-
dian lands. If the respective figures were
assumed to be relevant to the allocation
of project water between Indian and
non-Indian lands, the ratio would be 1
to 5.

Another possible clue in the leglslative
history is the extent to which the irriga-
tion costs were allocated to Indians and,
therefore, excluded from the project eco-
nomic and financial analyses. Although
all of the approximately $20 million au-
thorized for Indian distribution systems
was excluded from such analyses, none
of the costs allocated to irrigation were
excluded (page 37 of the Senate Report).
It could be supposed that if any sub-
stantial amount of project water had
been expécted to be used for Indian ir-
rigation, the amounts alloeated thereto
would have been excluded from the proj-
ect economic and financial analyses.

3. Indian water rights and needs. A
number of the comments have mis-
takenly complained that the Indians are
being deprived of their water rights by
the proposed allecation.” However, the
five central Arizona tribes which are
within the service area of the Central
Arizona Project do not have rights to
the Colorado River water to be made
available by the project. The project
diverts water from the mainstream of
the Colorado River at Lake Havasu and
by aqueduct transports that water more
than 300 miles to the project service
area; whereas under the doctrine of re-
served Indian weter rights set forth in
Winters v. United States, 207 US. 564
(1908), rights are reserved to Indian
tribes only in waters that are on or ad-
jacent to their reservations.

Therefore, although some of the five
central Arizona tribes. that will receive
project water may have adjudicated
rights in the waters indigenous to cen-
tral Arizona, they have no such rights
to the waters that the project will trans-
port from the mainstream of the Colo-
rado River. Consistent with this view, no
rights on the mainstream of the Colo-
rado River were decreed for the five
central Arizona tribes in Arizona v. Cali-
fornia, 373 U.S. 546 (1936) ; Decree—376
U.8. 340 (1964).

Some of the comments have also al-
leged that the proposed allocation to
Indian irrigation would result in the de-
struction of Indian agriculture in the
later years of the project and would take
away the Indian's livellhood. However,
the project takes nothing from the In<
dians that they might otherwisé have if
the project were never built. The proj-
ect water that is allocated to Indian
agriculture supplements whatever water
sources the Indians might have.
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The regrettable fact is that if the
project is never built, both Indian and
non-Indian agriculture will experience
the crisis of a disappearing water supply
within an earlier period of time than
would be'the case with’the profect. The
effect of the ptojfct; is to prolong the
period during which an adequate supply
of water will be available and to mod-
erate the shortages during the -later
critical periods.

In Docket 236-C and Docket 236-D.
United States Ceurt of Claims, the (ila
River tribe is seeking compensation for
a taking by the United States of certain
of its water rights on the Gila River in
central Arizona. The tribe argues that it
should he given water from the Central
Arizona Project to irrigate the lands that
could have been irrigated by the water
that has been taken from it. However, the
taking has already occurred; the tribe’s
right to Idemnification has already
vested; and a remedy in the Court of
Claims is available fo and is being ac-
tively pursued by the tribe.

Any attempt to allocate project water
to the tribe in compensation for the tak-
ing would present insoluble complica-
tions in terms of reconciling such an al-
location with the Court of Claims pro-
ceedings and with the congressional in-
tent in authorizing the Central Arizona
Project. For one thing, the project water
supply for irrigation is at best only a sup-
plemental one, and after the first 20 years
even that supply will-be highly contin-
gent; whereas the tribe’s claim would be
based on a water right of the first prior-
ity. Further, although there is authority
under the Basin Act to contract for the
sale of project water to non-Indians and
authority to make a reasonable alloca-
tion of project water for Indian irriga-
tion use on a nonreimbursable basis,
there is no authority to use project water
to pay or compromise claims of l;he Gila
River tribe or anyone else.

Moreover, the water the tribe claims
has been unlawfully taken would have
been used to irrigate lands that are not
now developed for irrigation. The tribe
would haye to make substantial capital
investments in those lands fo .develop
them for irrigation before it could take
advantage of project water, an invest-
ment which would be questionable in
view of the contingent nature of the
project water supply for irrigation use
after the first 20 years.

It was because of this contingency in
the water supply for irrigation after the
first 20 years that it was decided that one
of the criteria for determining the alloca-
tion of project water for Indian irriga-
tion use should be to restrict the supply
of project water to those Indian lands
which are presently developed for irriga-
tion. In this way the Indians would be
able to prolong the frrigation of such
lands and would not be encouraged to
make investments in the development; of
the lands for which the water supply was
contingent.

The comments submitted in behalf of
the five central Arizona tribes argue that
basing the allocation on the criterion of
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lands presently developed for irrigation
contravenes section 304 of the Basin Act.
The latter provision prohibits making
projecy water available directly or indi-
rectly for the irrigation of lands not hav-
ing a recent irrigation history,” but ex-
pressly exempts India.n lands from the
prohibition,

In using present.ly developed lands as a
criterion for determining the allocation
of project water for Indlan irrigation
use, no effort is made to restrict the use
of such water by the tribes for the irri-
gation of other lands. The criterion does
not, accordingly,. conflict with section
304, of the Basin Act, although it is as-
sumed that the irrigation of presently
developed lands will be more feasible
than would the development of new
lands.

The point is that the criterion is a rea-
sonable guideline for allocating a lim-
ited and contingent supply of water. It
was determined that to the extent water
was available from the project for irri-
gation purposes, it should be allocated on
the basis of servicing 100 percent of the
presently developed Indian lands during
the early years of the project.® This
would permit the Indians to maintain
their agricultural capability as long as
possible; whereas the non-Indian agri-
cultural interests would be able, with-
out overdrafting of ground water, to ir-
rigate only about one-third of their
lands having a recent irrigation history.’

The non-Indian firrigation interests
complain in their comments that there
is no basis in the law for such a prefer-
ence for Indian irrigation. However, in
making an allocation of this kind, there
ure no hard and fast rules which can be
referred to. It is a process of evolving
cquitable and reasonable guidelines for
determining how the supply of project
water should be allocated between the
Indian and non-Indian agricultural in-

" terest, and some discretion is available
10 the Secretary of the Interior.

As the Supreme Cowurt pointed out in
Arizona v. California, 373 U.8.C. 546
(1963), when Congress confers on the
Becretary the authority to contract for
the disposition of project water, as it
has done in Section 304 of the Basin Act,
it intends for the Secretary “to decide
which users within each State would get

¢ "Lands presently developed for irrigation”
is not the same as “lands not having a recent
irrigation history.” In the criterion used for
the allocation of project water for Indian
irrigation use, all lands that were presenily
developed for irrigation were taken into ac-
count, notwithstanding that such lands may
not have had a recent irrigation history.

¢The acreage of presently developed In-
dlan land is about twice the number of
acres of Indian land presently being farmed.

7In the notice of proposed allocation, it
was stated that the non-Indian agricultural
interests would be able to continue irriga-
tion of about 50 percent of their lands. In
their comments, the non-Indian interests
contended that the figure was too high
and that they could continue irrigation of
only about 30 percent of their lands A
further review of the data leads us to ccn-
clude that about one-third would be more
accurate.
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water. The general authority to make
contracts normally includes the power to
choose with whom and upon what terms
the contracts will be made.” Later in the
opinion, the Court states that in appor-
tioning limited water supplies, the Sec-
retary is not required to prorate the sup-
ply. To so require would “strip him of the
very power of choice which we think
Congress, for reasons satisfactory to it,
vested in him and which we should not
impair or take away from him.” De-
cisions that the Secretary may make as
to the allocation of a limited supply of
water, the Court notes, would have sig-
nificant public welfare consequences, and
the Secretary should have the discretion
to take those consequences into account
in making the allocation.

A moderate advantage for Indian over
non-Indian agricultural interests is a
reasonable exercise of the Secretary’s
discretion because of underdevelopment
in the Indian communities and because
the Secretary traditionally. has a special
concern for their welfare. The theme of
special concern for Indian interests is a
recurrent one in the entire fabric of law
and court decisions relating to Indians
and is part of the Basin Act itself—in the
provisions, for example in setion 304 of
the Basin Act (canceling the restriction
against Indian irrigation of new lands)
and Section 402 (relieving Indians of
obligation to repay construction costs
for project irrigation water) .

Notwithstanding the Secretary's spe-
cial concern for Indian welfare, project
water could not reasonably be allocated
predominantly for Indian irrigation use.
As is clear from the legislative history,
Congress did not regard the project as
an Indian irrigation project, in the sense
that the Navajo Indian Irrigation Proj-
ect in New Mexico, 43 U.S.C. 1615ii, is
exclusively for the benefit of the Navajo
tribe.

Although an advantage has been given
to Indian irrigation use of project water,
the tribes will be expected to contract for
M&I water on terms and conditions com-
parable to those that apply to non-In-
dian M&I users. The Indian exemption
from reimbursing the Government for
the cost of providing project water in
section 402 of the Basin Act, applies only
to the irrigation of Indian lands. The one
variation on this requirement will be the
traditional practice of the tribes dealing
directly with the Secretary rather than
with the State or with a subdivision of
the State such as the Central Arizona
Water Conservation District.

In the notice of proposed allocation
that was published in the FEDERAL REG-
1STER on April 18, 1975, the tribes were
invited to express their interest to the
Secretary if they wished to contract for
project M&I water like any other entity
in central Arizona. At the time of that
announcement, the conservation district
deadline had already expired for pro-
spective M&I subcontractors to commit
themselves, but in their comments re-
sponding to the notice of proposed allo-
cation, the five central Arizona tribes
have expressed an interest for M&I water
in the amount of 188,000 acre-feet an-
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nually through the year 2005 and the
difference thereafter between 445,000
acre-feet and the amount of irrigation
water received in every year. Since it has
been determined to treat Indian requests
for M&1 water on the same footing as all
other requests, the Indian requests will
be reconciled as to amounts terms, condi-
tions, and projected uses with the re-
quests for M&I water that have been
made by non-Indians, and 8 reasonable
allocation will be made to them for M&I
uses, for which repayment contracts with
the Secretary will be expected.

4. Impacts on non-Indian interests.
Non-Indian agricultural interests have
expressed apprehension in their com-
ments that the allocations of project
water for Indian irrigation and M&I use
will produce a disproportionate financial
burden on non-Indian agriculturalists.
There is, however, no basis for such ap-
prehension since, pursuant to the con-
tract with the conservation district, the
cost allocated for repayment by non-
Indian water users would be reduced in
Pproportion to the amount of water that
is sllocated to Indian water users. Also,
as provided in Section 304 of the Basin
Act, the repayment obligation of non-
Indian agriculturalists will be commen-
surate with their ability to pay, pursuant
to the Reclamation Project Act of 1939,
43 U.S.C. 485. Moreover, amounts re-
ceived from Indian M&I uses will be
credited to the Lower Colorado River
Basin Development Fund to assist in re-
paying project costs.

The non-Indian agricultural interests
have also expressed a concern that be-
cause of the M&T priority, the supply of
project water after the first 20 years for
non-Indian irrigation uses will be con-
tingent, and it will be difficult for any
of them to finance the construction of
the distribution facllities necessary to
take advantage of the project water sup-
ply. Unfortunately, this problem is in-
herent in the fact that the Central Ari-
zona Project was not planned to nor
can it provide a total solution to all of
the water-user problems in the region.

The Central Arizona Project is a com-
plex and costly system for diverting and
pumping water from the Colorado River

"and transporting it by aqueduct more

than 300 miles to central Arizona. Pri-
ority has been given to M&I uses both
because they are traditionally regarded
as the more urgent uses and because they
are able to economically justify the high
cost associated with providing such serv-
ice. Although the cost for project M&I
water is comparable to or even less than
the cost for an M&I water supply in some
of the other water-short areas, it is too
high to economically justify the use of
such water for agriculture in central
Arizona.

Non-Indian agricultural interests will
nonetheless benefit substantially from
the Central Arizona Project. Even though
the supply cf project water after the first
20 years for irrigation use will be con-
tingent, there will be years in which a
generous supply of project water will be
available for that purpose. When used by
irrigators who are able to arrange for
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distribution facilities, such use will sig-
nificantly reduce the drain on the ground
water and thereby facilitate p of
ground water by agricultural interests
who cannot arrange for the necessary
distribution facilities. The project water
supplied for M&I uses similarly will re-
duce the drain on the ground-water
supply, and agricultural interests will for
this reason indirectly benefit from the
project even if all project water were
made exclusively available for M&I use.
Additionally, agricultural interests may
be better able to arrange for distribution
facilities than may now seem apparent if
they cooperate with each other in con-
structing joint distribation sysc;ms orin
working out water exchanges.

Fhe non-Indian M&I interests have
also complained that the al]o?atlon to
the Indian tribes for irrigation on, use of &
guaranteed amount of 257, 000 acre-feet
annually for the first 20 ye and 10
percent of all project water jannually
thereafter constitutes a priority for In-
dian irrigation use that is inconsistent
with the priority for M&I use estab-
lished under the 1972 decisiong, 37 FR
28082. Among other things, it was there
stated:

All contracts and other arrangements for
Central Arizona Project water shall contain
provisions that in the event of shortages,
deliveries shall be reduced pro rata until
exhausted, first for all miscellaneous uses
and next for all Central Arizona Project
agricultural uses, before water furnished
for municipal and industrial uses is re-
duced.

However, that condition was estab-
lished by the Secretary of the: Interior
on December 15, 1972, concurrently
with his execution of a contract with
the Central Arizona Weater Conserva-
tion District for non-Indian irrigation
and M&I uses. Although the latter con-
tract relterates the same schedule of pri-
orities in Article 8.11, it also expressly
states that those prlorities do not apply
to Indian uses and-that the relsative pri-
ority between Indian and non-Indian
uses is to be determined by the Secre-
tary® There should be no misunder-
standing that the final allocation as set
forth below establishes certain rights in
the tribes to use project water ifor irri-
gation use irrespective of the priorities
established for M&T uses in the 1972 de-
cisions.

Agricultural interests have also com-
plained that under the priority for M&I
uses set forth in the 1972 decisions, water
could be wasted on nonesseniial pur-
poses such as irrigating gardpns and
golf courses and filling swimming pools,
while crops were being lost for lack of
irrigation water. To obviate this risk the
1972 decisions contained the following
condition:

In times of water shortages the Secretary
will exercise his rulemaking authority to

& The contract with the conservation dis-
trict has not been valldated under State law
as is required by its terms, but we have no
doubt that the conservation district will do
this soon now that the final allocation has
been made.
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require assurances satisfactory to him that
appropriate water conservation messures
have been adopted by project water using
entities,

The intention to impose appropriate
water conservation measures to avoid
wasteful M&T uses is reaffirmed.

5. Revisions to the proposed allocation.
Congress intended the Central Arizona
Project to benefit everyone in the re-
gion, both Indian and non-Indian, and
any allocation of project water to In-
dian irrigation use that would make the
project of little or no benefit to non-
Indian interests could not be reconciled
with that intent. Both Indian and non-
Indian interests are in dire need of
water. An allocation of project water for
Indian irrigation use Lo disproportion-
ately large as to make the benefit to the
non-Indian community meaningless
would be outside the congressional in-
tent, no less than would be an alloca-
tion to the non-Indian agricultural in-
terests or to M&I users that would have
made the benefit to the Indians mean-
ingless. The Department’s task, there-
fore, is to evolve a formula for allocating
project water for Indian irrigation use
that will at the same time be generous
to the Indians but not so dispropor-
tionately as to vitiate the benefit of the
project to the non-Indians.

A number of alternatives fo the pro-
posed allocation were proposed and con-
sidered as to their potential to equitably
distribute project benefits while remain-
ing consistent with the congressional in-
tent in authorlzing the project. Of all the
alternatives that were proposed and con-
sidered, only the proposed allocation
seems to offer a fair and eguitable dis-
tribution of project benefits among In-
dian and non-Indian interests while re-
maining consistent with the intent of
Congress.

However, in the final allocation ap-
pearing below, in addition to a number
of editorial revisions, one substantive re-
vision has been made in the proposed
allocation that was published on April 18,
1975.

It was stated in the proposed alloca-
tion that the Fort McDowell tribe had
an ample supply of surface water to
satisfy all of its onfarm requirements.
Therefore, no project water was allo-
cated to that tribe, although it had re-
quested an allocation of 5,000 acre-feet
annually.

Based on the guidelines adopfed for
allocating -project water for Indian irri-
gation use, the other four tribes would
have been entitled to 252,700 acre-feet
per year. Since the distribution of project
water for Indian irrigation use in the
later years of the project would be made
on g percentage basis, the 252,700 acre-
feet was rounded out to 257,000 acre-feet
annually so as to equal 20 percent of the
estimated irrigation water available in
years of normal supply.” This permitted
the allocation to the other four tribes to

¢ This estimate was based on the assump-
tion that no more than the dependable
annual supply would be marketed for M&I
use.
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be increased by 4,300 acre-feet annually
The other four central Arizons tribes

have supported the request by the Fort
MoDowell tribe and have questioned why
the approximately 4,300 acre-feet an-
nually that was added to the combined
allocation of 252,700 acre-feet annusily
for the other four tribes was not instead
made avallable to the Fort McDowell
tribe.

Since the other four tribes support the
request of the Fort McDowell tribe, ard
with the expectancy that that wzst.er
would be used by the' Fort McDowell
tribe on the new in-lieu lands which it
may receive pursuant o section 302 of
the Basin Act, sald 4,300 acre-feet will
be allocated to the Fort McDowell tribe.
The adjustments required in the alloca-
tion to the five tribes are set forth in the

" final allocation included herewith.

B. Evaluation of Environmental I'm-
pacts. The NEPA (National Environ-
mental Policy Act of 1969) process has
been considered in connection with the
Central Arizona Project from the begin-
ning. The programmatic CAP environ-
mental impact statement (EIS) was
done in 1972 and the subsequent site-
specific EIS’s which have been com-
pleted and are underway all show that
the Department has complied, and con-
tinues to comply, with the NEPA proce-
dures. The Bureau of Reclamation re-
cently completed .an Environmental
Assessment Report (EAR) on the pro-
posed allocation of April 18, 1975, The
EAR concludes that the proposed allo-
cation does not significantly affect the
quality of the human environment, and
it is the Solicitor’s opinion that the EAR
is legally sufficient.

C. Meelings with Indian and Non-
Indian Interests.

1. Congressional Hearings. On Octo-
ber 23 and 24, 1975, the Senate Commit-
tee on Interior and Insular Affairs con-
ducted oversight hearings on the water
requirements and related water rights
issues relating to the five central Arizona
Indian tribes. The public record, estab-
lished as a result of those hearings, pro-
vided a yaluable overview of the water
supply and needs of all Arizonsa interests,
particularly of the Indian interests.

2. Secretarial Meetings. To assure that
the Secretary was aware of all relevant
viewpoints and therefore able to make
an informed decision, the Acting Secre-
tary, in September 1975, made a commit-
ment that the Secretary would hear ad-
ditional comments from both M&I users
and Indian and non-Indian agricul-
turalists prior to making the final deci-
sion on the allocation of water for Indian
agricultural use.

The Secretary met on April 13, 1976,
with representatives of the five central
Arizona tribes and on April 14, 1976, with
representatives of State and local gov-
ernmental bodles and private water
users. During those meetings, the Sec-
retary heard the arguments of the var-
ious interests and invited the submis-
sion of any additional Information
relevant to the decision at hand. In ad-
dition to the statements presented at the
meetings, a letter was received from the
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Arfzona Water Commission outlining
that agency's preliminary views on pos-
sible priorities and allocations among
non-Indian terests.

Dated: October 12, 19%76.

KenTt FRIZZELL,
Acting Secretary of the Interior.

CENTRAL ARIZONA PROJECT, ARIZONA

ALLOCATION OF PROJECT WATER FOR
INDIAN IRRIGATION UBE

Pursuant to the authority vested in the
Secretary of the Interior by the Colorado
River Basin Project Act of September 30,
1068 (82 Stat. 885, 43 U.S.0. 1601), (herein
referred to as the “Basin Act”) and the Act
of June 17, 1902, as amended (32 Stat. 388, 43
US.C. 391), certain BSecretarial decisions
made on December 15, 1972, concerning the
priorities for water use and the allocation of
irrigation water between Indian reservation
lands and non-Indian lands within the Cen-
tral Arizona Project, w published on
December 20, 1973, 37 FR 28083. The pub-
lication also announced Secretarial execu-
tlon on December 18§, 1972, of a contract with
the Central Arizona Water Conservation Dis-
trict for delivery of project water and re-
payment of project costs.

The Secretarial decisions of December 15,
1973, and the comcwrrently executed contract
viith the District contemplated & future Sec-
retarial allocation of irrigation water from
the Central Arizona Project for Indian use
within established reservation boundaries.
Pursuant to the authorities cited above, such
en allocation 18 set forth bPlow

Before describing the procedure used to
determine the allocations set forth below to

the five central Arizona I tribes for ir-
Iigation use within the bo es of thelr
respective reservations, & critical feature of
ihe Central Arizons Project should be un-
derstood. The project was not planned to—
jaor did Congress intend authorizing 1y
‘that it would—provide a solution to the
water requirements of cen Arizona.

This is arld country with a limited supply
of surface and ground water. Both agricul-
tural and municipal and Industr'~ uses have

to depend on ground-water pumy g, but the
ground-water level has dropping at an
alarming rate so that the nse of pumping

may soon make irrigated [farming in this
reglon uneconomical. Méregver, the ground-
water supply is not expected to be adequate
to support the demand for municipal and
industirial water accompanying estimated
future population growth and industrial
development.

The Central Arizona Project 18 deslgned to
alleviate the agricultural’ dratx on the
ground-water supply in the early years of
the project and to provide s dependable sup-
Ply of municipal and industrial water on a
permanent basls. The early years of the proj-
ect are about the first 20 years during which
time waters not belng by the other
Colorado River Basin States will be diverted
through the project to ce&al Arizona and
used in lieu of or to replenish the ground-
water supply. It is during period of time
that the project will make|its greatest con-
tribution to Lrrigation. During the first 20
years, two developments will converge to re-
duce significantly the water available from
the project for irrigation. One will be the
increasing utilization of the Colorado River
by the other Basin States, and the other will
be the increasing demand in central Arizona
for municipal and industrial water.

It 18 clear, based on the lative history,
the hydrologic studies, d the financial
realities, that the Central Arizona Project
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was not lntended by the Congress to be used
primarily for frigation after the first 20
years, nor would it be reasonable to uee such
costly water for that purpose. That wag the
reason municipal and industrial uses were
assigned a first priority in: the decisions of
December 15, 1972, 37 FR 28082, .

After the first 20 years all firrigators in
central -Arizona, Indian and non-Indian
alike, will have to look to sources other than
the watersupply which is now being allocated
between Indian and non-Indian irrigation to
supplement thelr ground-water supply. The
authorizing legislation contemplates that
such future water needs of Arizona and other
arid States in the West will be met by aug-
mentation of the natural flows of the Colo-
rado River, It 18 hoped that by the time the
need becomes critical, the technical means
for accomplishing augmentation will have
been developed. However, since there are no
specifically authorized augmentation pro-
grams at the present time, the possibility of
‘ugmentation was not taken into atoount in

Jocating project water for Indian frrigation
e,

Therefore, with the understanding that
the water supply from the Central Arizona
Project, which 1s hereby being allocated be-
tween Indian and non-Indian agricultural
users, will not be a total solution to thelir
respective needs, it has been determined to
make the allocation in two successive time
frames, One will cover the project water that
will be available during the first 20 years,
and the other will cover that to be available
thereafter.

During the deliberative process, the Secre-
tary and his representatives met with the
Indian tribes ‘and their representatives snd
with officials of the State of Arizona to ex-
plore Indian expectations and needs and to
sort out the conflicitng clalms and facts.
During those meetings, a consensus developed
a8 to an acceptable approach for de g
the amount of water to be allocated to Indian
irrigation use during the early years of the
project. In the final dectslon-making process,
a number of alternatives were proposed and

considered but none seemed to offer as falr
and equitable a distribution of project bene-
fitsa to Indian and non-Indian interests,
while at the same time remsining consistent
with the congressional {ntent in suthorizing
the Central Arlzofia Project.

As a result thereof, it has been determined
that suflicient project water should be made
available to the Indlan tribes so that 100 per-
cent of lands presently developed for irriga-
tion on the Indian reservaiions can be irri-
gated. The amount of project water that
would be made avallable would take into
account the estimated available surface
water and the estimated current ground-
water yleld that s available for irrigation
without overdrafting. The Bureau of Recla-
mation was requested to make a technical
study of the water requirements under those
assumptions in cooperation with the Indian
tribes and the State officlals and to provide
the Secretary with a report. The Bureau's
findings and the supporting technical mate-
rial have been reviewed and have been deter-
mined to be reliable and accurate.

In outline, the Bureau of Reclamation
used the following procedure: (1) The total
acreage of presently developed lands on each
reservation was determined, (2) The total
water requirement for each reservation was
computed on the basis of 4.59 acre-feet per
acre. (3) The number of acre-feet of nonproj-
ect surface and ground water available to
each reservation was estimated. (4) The
number of acre-feet of project water required
for each reservation was then obtained by
subtracting the available surface and ground
water from the total water requirement. (5)
The number of acre-feet to be delivered to
each tribe at the turnout points on the proj-
ect canals (canalside) was the amount as
determined in No. 4 multiplied by 1.176
{(which is the sams as dividing by 0.85) to
allow for a 15-percent loss in the distribu-
tion systems from the amount delivered
canalside.

A summary of the Bureau of Reclamation’s
findings are presented in the following table
(units in 1,000’s of acres or acre-feet):

. Presently  Multiply by 4.50 Subtract availlable water Multiply by
Ttezvrvation developed for total onfarm 1.176 for acre-ft
acreage acre-fL required Surface Ground of project water
7 . canglside
10.8 49.6 0 0 58.3
62.1 28.5 7.3 60.6 173.1
L7 7.8 0 1.0 80
8alt River.__ S — 13.0 5.7 33.6 4.8 13.3
Fort MeDowell .. ___. L3 6.0 6.0 0 0
Total.____.. ... BS. Y 10%.1 116.8 76.4 UALT

‘There were one or more respects in which
the tribes’ figures and the State’s figures were
in disagreement with those of the Bureau
of Reclamation, In general, the fribes’ figures
tended to Increase the amount of project
water which should be allocated to them, as
compared with the amount supported by
the Bureau of Reclamation’s figures, and the
State’s figures tended to diminish such
amount. To give an illustration of the range,
the respective totals of the amounts of proj-
ect water which should be allocated to the
tribes were as follows (1,000 acre-feet):

SO oo e 194.3
Bureau of reclamation . ... ... 262.7
P |- R — 396. 0

A principal area of disparity among the
three groups was in the estimate of the
ground-water supply available for irrigation
use. The State's ground-water estimate, for
example, would have credited the Gila River
tribe with 114.8 thousand acre-feset of ground
water to be deducted from the tribe's total
water requirement; whereas the Bureau of

Reclamation’s estimais was 60.8 thousand
acre-feet and the tribe's 28.8 thousand acre-
feet. The State used a least-cost analysis
(cost of ground-water pumping versus cast
of project water) in evaluating ground-water
avallability, but that approach would not be
appropriate for Indian irrigation water since
project water will be made available to the
tribes on a nonreimbursable basis.

The tribe’s estlmate was also rejected
because it would have eliminated from the
ground water avallable for irrigation use an
amount which the tribe plans to use in the
Tuture for municipal and industrial purposes.
Under the Bureau of Reclamation’s estimate,
which has been adopted, deductions from the
ground water avallable for irrigation use
would be permitted for present municipal
and indusirlal uses, but not for anticipated
municipal and industrial uses since the
Tribes will be expected to contract for M&I
water, as other M&T users do.

The Papago and the Salt River tribes each
similarly clalmed less ground water avallable
for irrigation uses than that estimated by
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the Bureau. of Reclamation, hut there is no
convincing support for their claims.

There were alap differences fmr the respec-
tive estimates i matters other than ground
water. The Gila River tribe; for exampie; re-
quested water for the ation of reserva-
tion lands that had figured in litigation in-
volving & claim by the trike for a taking by
the United States of some of its water rights
on the Gila River (29 Ind. C1. Comm. 144).
‘The tribe {s now pursuing a remedy for money

. damages against the United States in connec-
tion with those Gila River water rights. For
the reasons set forth in the introduction to
this allocation, those lands were not taken
into account under the foregoing approach.

The Salt River tribe, oxr the other hand,
claimed » water duty of 6.25 acre-feet per
acre, instead of the normal water duty of 4.69

Tacre-feet. This claim was predicated on a
more Intensive use of water due to double
cropping and other practices. In making an
allocation of project water to the Salt River
tribe for frrigation -use, it is not intended
to preseribe how the fribe should conduct
its sgricultural enterprises nor to prevent
the tribe fromi continuing those praetices
requiring the larger water duty of 6.25 acre-
feet per acre. However, in what
supplemental supply of water should le
made avallable to the tribe in acdition to
the surface and ground water now available
to it, 1t was determined to uss the normal
water duty of 4.69 acre-feet applied to each
of the other four tilbes, In this way, nothing
is' being taken away from the Salt River tribe
that it would otherwise have without the
project. However, as to the benefits that will
be made available from the profect, the same

' g\udennes will be used for the Salt River

tribe ‘as apply to each of the other tribes.

The Fort McDowell tribe has an adequate
supply of surface water to satlafy all of its
present onfarm requirements. The tribe will
be recelving new in-lieu Iands pursuant to

Section 302 of the Basin Act, and each of the

four othér trides has supported the request
of the Fort Md'.'loweu frivde for an allecation
of 5,000 acre-feet annually of project water.
Since the other four tribes are of the view
that it would be better to give to the Fort
McDowell tribe the 4,300 acre-feet annually
that was added to their entitlement under
the procedures used in arriving: at the pro-
posed allocation, sald 4,300 acre-feet annu-
ally are herehy sallocated to the Fort Mc-
Dowell fribe.

Accordingly, the allocation will be made
on the basis of the Bureau of Reclamation's
findings. The total of 262,700 acre-feet an-
nuslly for Indian hrrigation use wh,lch is
supported by the foregoing findings, plus the
4,300 acre-feet for the Fort McDowell Indian
Reservation, amounts te about 257,000 acre-
feet annually. For the first 20 years, the
tribes will recelve a fixed amount of 257,000
acre-feet annually, subject, of course, to the
capability of the project to-supply that
amount of water.

Such an sallocation for Indian irrigation
will give the tribes an advantage which they
would not otherwise have were the allocation
made solely on the basis of population (2
percent) or presently developed acreage (8
percent) on the reservations. Moreover,
whereas such dellveries to the trilies would
smount to sufficlent project water when used
with estimated avallable surface and ground-
water supplies to irrigate 100 percent of their
presently developed lands, non-Indians would
be receiving only enough water, when used
with estimated avalilable surface and ground-
water supplies, to Irrigate only about one-
third of their lands with a recent irrigation
history. This preference is provided based on
my concern: for the well being of the five
central Arizons tribes.

Oon the foregoing basis, each tribe will be
entitled to the following canalside delivery of
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frrigation water in acre-feet annually for
the flrst 20 years:

AK Chin 58, 300
Gila River 173, 100
Papago . 8,000

2567, 000

Total

As & further advemtage to the tribes, it has
beerr determwinei that ths delivery of the

foregaing anrounts to the tribes will be on a.

guaranteed annual basis, whereas the irriga-
tlon: water deliveries to non-Indians will fluc-
tuate from year 10 yéar, depending-on. hy-
drologic conditions. However, because of the
combination of hydrologic and othei factors
described earlier, it will not be poasible to
continue these tleliverios after the year 2005.
As the project s expected. s be o,
in 1985, this will allow for a full 20 yelm
but if the proj[ect 18 unduly delayed, the
guaranteed amount may be available for less
than 20 years through the year 2005.

Atter the year 2008, there will still be water
avallable in some years for the frrigation of

- Indian and non-Indian lands after eeting.

municipal and industrial needs, but it will
not be in suchk dependable annual quantities
a3 to’guarantes the delivery of water in the
speeific nm\melr determined shove, However,

. water shall continue to. be del-
vered to the trikes on the basis of 26 percent
of the total Irrigation water avallable each
year. Under the priorities set out in the
December 15, 1972, decisions, water used for
municipal and indusirisl purposes would
have priority over irrigation.’* Since it 15 pre-
sently estimated that more than the depend-
able annual supply may be sold by the Cen-
tral Arizona Water Censervation District for
‘M&T purpoees, no water would be available
for delivery to the tribes for irrigation in
half or more of the years from the 20th to
the 50th year. To avoid such a ‘possipility, it
has been determined that at.least 10 percent
of all project water supply will be allocated
to the tribes following the year 2005, so that
the tribes will have either 20 percent of all
irrigation water or 10 percent of all profect
water each year, whichever is to their, Advan-
tage: Althoug,hthlsmterutoheundby
the: tribes for lrrigation, it will have the same
priority as M&I water under the decisions of
December 15, 1872. As such. during the years
of mintmum project water supply, the tribes
will receive 10 percent of all project water

annusally for-frrigation, whereas non-Indians .

will recetve no irrigation water. In years of
norinal - dnpply based on present estimates,
the. tribes can expect to receive from 150,000
to 200,000 acre-feet. After the year 2008, the
water avatlable for Indian agFiculture use is
to be prorated among them in proportion
to their entitlements during the first 20
years, as follows:

Percent
AK Chin - s
GHla River _

100.0

Water allocated for agricultural use to each
tribe by this decision is required to be used

10 The priority is, of course, subject to the
statutory “first priority” in section 304(e)
of the Basin Act, for water users who have
yielded water from other sources in exchange
for project wuter. This priority would apply
to present water users voluntarily exchanging
water from other sources for project water;
it would not zpply to persons like the Gila
River Tribe, sonme of whose water rights may
have previously been taken from them.
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on the reservation of the tribe to which it
is alloeated. This restriction is consistent
with Bection 304 of the Basin Act. II water
allocated to & tribe dy'this decision is used
for the frrigation of Indfan iands on the res-
ervation, the cspitsl costs ‘of the project
attributahle to such water shafl be either
nonreimbursable or deferred, pursuant tg the
provisions of section 402 of the Basin' Act,
and contracts for Indian frrigation water
service shall so provide.

‘The allocatlon of project irrigation water
made to the tribes by this declsion is ot in-
tended to preelude their right to contract for
project M&T water like any other entity in
central Arizona. 8o long as such water has
not. been contracted. to' other users, such
contracts may be made through the:Secre-
taly of the Interior. To enable theé Central
Arizona Water Conservation District to pro-
ceed expedlﬂounlyio enter Into: eontrncts ‘for

- profect M&T water, each tribe should express

to .this: Department, on' s . timely basis, 1ts
interest in receiving MET water and: the ex-
pected’ uses theryeof. The tribes should be
prepared to execute a repayment contract for
M&I water ‘with the at the same
time as other M&I users contract with the
conservation distriet.

[FRDOC.'IW Filed 10-15-76;8:45 am |

[Int DES 76-40]

EAST DECKER. AND NORTH EXTENSION
MINES, BIG HORN COUNTY, MONTANA

Availability of Draft Environmental
Statement

Pursuant to sectionr 102(2) ¢C) of the
National Envirommental Policy Act of
1969 and to section 69-6504(b) (3@
R.C.M. 1947 of the Montana Environ-
mental Policy Act, the Department of
the Interior and the Montansa Depart-
ment of State Lands have jointly pre-
pared a draft environmental impact
statement on the proposed surface min-
ing of coal in the East Decker and North
Extension areas in Big Horn County.
Montana. The draft statement assesses
the environmental impacts of the lessee’s
plan for the strip mining of the Federal,
State, and privately owned coal and for
the concurrent reclamation and revege-
tation of lands disturbed by mining and
related activities. The proposed action in
the East Decker ares is on Federal coal
lease Montana 073093, on State coal
leases Nos. 531, 822, 823, and 918, and onx
fee coal owned by Gregg H. and Charles
V. Pearson and by George B. Holmes.
These leases and holdings include all or
parts of secs. 1, 11, 12, 13, and 14, T. 9 S,
R. 40 E. and sees. 7,.8, 17, and 18, T. 9 S.,
R. 41 E,, Montana Prin. Mer. The pro-
posed action in the North Extension area
is on Federal coal leases Montana 057934,
Montansa 057934A, Montana 061685, and
Montana 06770, and on fee coal owned
by Rosebud Coal Sales Co. These leases
and holdings include all or parts of secs.
33 and 34, T. 8 8, R. 40 E,, and secs. 3, 4.
9, and 10, T. 9 S, R. 40 E, Montana
Prin. Mer.

The draft environmental statement 1s
available for public review in the U.S.
Geological Survey Public Inquiries Office,
Room 1012, Federal Building, Denver.
Colorado 80202; the U.S. Geological Sur-
vey Library, Denver West Office Park,
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