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EXECUTIVE SUMMARY

The electric transmission system in the western United States is inadequate to meet future
loads and to transmit energy derived from an increasing number and variety of renewable energy
resources. The bewildering variety of federal, state, and local requirements governing siting,
construction and operation of transmission systems complicates expansion of the transmission
system.

Congress has enacted provisions in the Energy Policy Act of 2005 designed ive the
federal government overriding authority over transmission line siting decisiopsin ain
circumstances, and further legislation is being proposed that would broaden fede hority and
potentially supersede state authority over the siting of all major transmission facili

timally sited,
s of the region.
the West will need

The states are uniquely positioned to assure that new transmissio
environmentally responsible, economically feasible, and tailored t
However, to assure that the necessary infrastructure is developed, t
to incorporate their best practices into a regional transmission sjjig
of examples of regional, multistate cooperation in the Weg ave attempted to facilitate
uniform approaches to various issues by the participating staig hese examples include the
Grand Canyon Visibility Transport Commission estab{ished ufider the federal Clean Air Act
Amendments of 1990 and its successor the Western ional Air Partnership; the Western
Climate Initiative; and the various uniform statu at have been incorporated by individual
legislatures into law and which, because of comsistency across state borders, facilitate
multistate approaches to particular issues.

state. Some states have a centralizeq(’s adthority that has jurisdiction over a proposed project

regardless of whether the develo ulated public utility, a municipality or an independent

operator. Others have regul%u ority that is fragmented, depending on whether the
t

proponent of a project is subfgc te regulatory commission jurisdiction. Some states require

The regulatory systems for siti lectric transmission facilities vary from state to
1S a r?

the siting authority to cogsider ¥egional needs for transmission development in connection with a
proposal, while othergreQire #hat only state and local interests be considered. Some state siting

electric transmission system in the western United States is badly in need of upgrade
an nsion. Little major transmission construction has occurred in the West in the last
quartef century, while energy demand has increased dramatically. The demand for energy in the
Western Electricity Coordinating Council (“WECC”) area increased 35 percent from 1992 to
2007.! Demand for electricity in the United States as a whole is projected to increase between 18
to 39 percent by 2030.> A major reason for the minimal expansion of the transmission system is
the construction of natural gas power plants near load centers. As a result, little new
transmission was needed to accommodate the added generation.
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However, future generation additions will likely include large amounts of renewable
generation located more distant from load centers. New transmission will be needed to deliver
renewable generation. Renewable energy includes electricity from geothermal, wind, solar and
other unconventional sources, and is most often generated in areas remote from the transmission
grid.

It is vitally important to assure that states have a major role in approving and siting
transmission infrastructure and that affected stakeholders have input at critical juncturggof the
approval process. However, there is an equally critical need to coordinate state, mul{¥*Sgte and
federal approval processes and to provide a coherent roadmap for the developer ofa mulipstate
transmission project.

This paper is both a survey of the various state and local requiremen licdble to siting
a major transmission project in the four western states surveyed (CO, N , WY) and an
analysis of how the processes could be changed to accommodate 21stpeentury’s growing
appetite for low-carbon, efficiently generated, reasonably priced el gy. This paper does
not address rate incentives, financing considerations, or ge ery or allocation of
transmission investments. Those issues are critically imp® o the viability of a given
transmission project, but do not pertain directly to the siting o cts.

The states discussed in this paper are the four cdatiguous western states of Colorado,
New Mexico, Utah, and Wyoming (the Rocky M i West). The WECC area includes these
states.

CHALLENGES TO TRANSMISHMO STRUCTION

The challenges faced by thg/dexglopCr of a major transmission project in the western
United States are daunting an ¢ bgen one of the reasons for the very slow pace of
transmission enhancements. r state siting regimes reflect a system largely built to move
power within local utility s§stems_2nd to connect neighboring utilities to increase reliability.
These regimes were notedesighed to address interstate and regional transmission siting on the
scale required today.,” Mke the grid itself, the substantive and procedural requirements for
transmission infrasgfucture are in need of updating. The overview of current siting regimes in the
Rocky Mountain West irythis White Paper is a step in that direction.

The 1% | hurdles to transmission construction include:

d demand for location-constrained renewable energy to power concentrated
urlt &:s. Political initiatives like renewable portfolio standards and social concerns over
clin ange and green energy have spurred an unprecedented increase in demand for
renewhible energy generation. Unlike traditional energy sources, renewable energy is largely
location-specific, creating new challenges for the electric industry. Moving energy from non-
traditional generating resources to major urban centers in the Rocky Mountain West often
requires very long transmission lines traversing more than one state. For location-constrained
renewable sources of generation to serve growing loads in western urban areas, new facilities
will need to be constructed in resource-rich areas hundreds of miles away from the load centers.
This will require the construction of thousands of miles of new transmission lines spanning the
West.
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The NIMBY syndrome. Not only do many people object to the esthetic and other impacts
of a major power line in their own communities, but there is a growing number of objections to
power lines on lands remote from population centers. Land use obstacles are common as lines
often traverse fragile habitat, recreational land, scenic and historic trails, and parks. The NIMBY
syndrome has spawned numerous legal and political battles that encumber siting processes across
the West.

Conflicts between local, statewide and regional interests. Many state and local
governmental entities are reluctant to base a decision on regional or national int of a
transmission project if there is no direct benefit to the state or local jurisdiction t gh'Phich
the transmission line will pass. In some cases, siting authorities are prohibite approvmg

regional needs. In states where local governments have primary siting auth ttle of wills
often plays out as local needs trump state and regional needs. In the en
transmission siting can cause great delay or cancellation of a project.

Inconsistent and conflicting state and local regulatory nts. The definitions of
“public utility” vary from state to state, which means that t e and scope of regulation of
an interstate transmission line will vary depending on the state§A]#o, local governments in some
states can effectively halt a project, even if the requisite4tate authiorizations have been secured.

Federal and state environmental reviews.
(“NEPA”), the Endangered Species Act, the M
Quality Act, and various other federal and
daunting welter of lengthy, complicate
project opponents. In addition, the sh
entire siting process, requiring new 1€y

¢ National Environmental Policy Act
VHE Bird Act, the California Environmental
@ vironmental review requirements create a
S@ess¢s which are fertile sources of litigation by
n environmental review may not last through the
updates.

i

Federal land authoriza ng with the NEPA review process, a major transmission
project proponent in the Ky ntain West has to navigate through a complex array of
federal public land manggemer} requirements administered by the Bureau of Land Management,
the Forest Service, t apd Wildlife Service, the National Park Service and the Bureau of
Reclamation. In agddition, a major project often requires modifications to land use management
plans, which trigg@&s an gxpensive, time-consuming and often litigious process.

La ing coordination among siting entities. = Timelines for completing
environ al “erfd other reviews associated with transmission line siting vary across siting
authosifigs. W'is often impossible to synchronize the siting process for an entire regional line.

o much of the land in the Rocky Mountain West is federally owned, the federal

Unfortunately, the federal government’s timelines for environmental reviews often exceed the
siting processes of state and local siting authorities. The resulting situation requires entities to
site portions of a line without any certainty about the final siting of the rest of the project.

Inconsistent state policies regarding greenhouse gas emissions and renewable portfolio

standards. The California SB 1368 carbon emissions performance standard for long-term
contracts for imported electricity has placed a severe constraint on the prospects for new coal-
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fired generation in western states that might otherwise serve California markets.” The Minnesota
PUC’s recent decision conditioning approval of a transmission line from a proposed South
Dakota coal-fired facility into Minnesota on carbon dioxide reductions at the South Dakota
facility illustrates the potential reach of one state’s regulatory policy into that of another.* In
addition, not all states have renewable portfolio requirements, and those that do have differing
definitions of “renewable energy” and differing goals and deadlines.

Short-term capacity vs long-term needs. Because of siting and cost issues, many liftes
that may have been built as extra high voltage lines (765 kvA, for example) will not bg/Slt that
large. This is due in part to the high risks involved with building a line that big. It jealso to
the narrow definition of “need” used by many siting authorities. If the full capaci he line is
not going to be used in the near future, that extra capacity may be considered unne ry and
hence not permitted.

he siting of
tion. However,
gether, which creates
t'or siting entity to

Uncoordinated siting of transmission lines and renewable gen,
future transmission lines is inextricably tied to the siting of renewa
renewable energy siting and transmission siting are often not copss
a significant barrier of risk that is difficult for a transmission g
overcome.

Timing of “need” determination. The determinatidg of need by siting entities often
comes far too late in the siting process. This resul substantial expenditures of time and
resources in project planning before the vital que need, justifying that expenditure, is
answered. Because siting is only loosely tied @ ing, the essential question of need is left to

the end of the process, costing unnecessa}% pOney and effort.

NATIONAL INTEREST A PPROVAL PROCESS

The number, complexi t of state and local authorizations are often blamed for
the lack of significant transpf{ssion g€velopment in the Rocky Mountain West. The fundamental
reasons for the difficulgies in\seCuring state and local authorizations for major transmission
construction are not o cedural requirements for permits but also the criteria used by the
states and local entpfies to evaluate the need for and impacts of a transmission project. Few states
explicitly require @consideration of whether a particular transmission proposal is in the regional

or national i st, those that identify regional or national interests as a consideration do not
necessarily & m a priority. Generally speaking, the paramount consideration is whether a
project directly benefit the state or local jurisdiction from which it is seeking approval.

inrests of the siting authority do not coincide with the interests being served by the
line, the determination of benefit can be a major impediment to securing the

Congress responded at least in part to the difficulties in securing state and local approvals
by enacting Section 1221 of the Energy Policy Act of 2005,” which gives to the Federal Energy
Regulatory Commission (“FERC”) “backstop” authority to supersede state and local action or
inaction in order to permit an electric transmission project in a designated National Interest
Electric Transmission Corridor (“NIETC”). Only two NIETC’s have been designated thus far by
the U.S. Department of Energy - the Mid-Atlantic and Southwest Area NIETC’s.® The NIETC
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designations were immediately challenged by a number of states, members of Congress and
other groups, and litigation challenging the designations is pending.” It remains to be seen
whether the NIETC process will ultimately facilitate the development of transmission capacity
enhancements or will be so mired in legal and political controversy that it will never have any
practical effect.® In addition, some proposals in pending federal legislation on transmission
expansion9 could extend FERC’s authority to include the entire high voltage grid outside of
NIETC’s.

This paper does not address federal authorizations in any detail; however, a inent
consideration in developing a transmission project in the Rocky Mountain West is gie role9f the
federal government in the siting process. Because so much of the land in the Mountain
West is federally owned, transmission proponents of large projects almost certain ill have to
deal with the federal land agencies during the siting process. In particular, ral agencies
must choose routes to study for environmental impact analyses. While the agencies may
consider the effects to private or state and local land along the ro hey ptudy, they are not
required to give them a priority. As the federal agency issues it and rights-of-way, it
essentially creates a de facto route through private, state and loge A developer must seek
approval from the state or local authority to build those segpa @ the line between the federal
segments. Opposition to siting the line at the state and loc#ylevel can affect the project by
requiring changes to the federal EIS, expiration of the4ghelf life” of the EIS, or any number of
other delays and difficulties. In addition to the nex n federal and state/local authority, a
major transmission project proponent often finds thd other federal considerations can override
the national interest consideration. A recent % p id"that of the Navajo Transmission Project,

D

which would carry electricity from genera ew Mexico 470 miles to load centers in
Phoenix and Las Vegas. The project w opewed 18 years ago and for a variety of reasons has
still not been constructed. The mosteentQptback is a decision by the Interior Board of Land
Appeals holding that the federally environmental studies for the project need to be
redone to take into account desigiati critical habitat for two endangered species that were

made after the project was ori roposed.
REGIONAL TI@SSION SITING OPTIONS

There are afvariety of options to address multistate transmission developments, which are
not necessaril exclusive. One is to create a regional, multi-state approach to
transmissiongSiting approval. The Western Governor’s Association and various federal agencies

entered igto
siting aﬁ%/ fting of interstate transmission lines in the Western Interconnection.”' The
Sitipg od0l sets forth procedures for interagency cooperation, but does not contain uniform

siting” regional transmission facilities. Similarly, the Western Renewable Energy Zones joint
initiative between the Western Governors’ Association and the U.S. Department of Energy could
serve as the platform for development of a regional transmission siting regime. The current
scope of the initiative contemplates the generation of conceptual transmission plans for
delivering renewable energy to load centers in the Western United States.'?
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The Energy Policy Act of 2005 authorizes three or more contiguous states to enter into an
interstate compact to “facilitate siting of future electric transmission facilities within those
States” and to “carry out the electric energy transmission siting responsibilities of those States.”"”
The Energy Policy Act’s authorization of an interstate compact could be a powerful tool to
maintain state control over the siting process while establishing regionally consistent policies and
procedures. However, although there have been discussions between and among various
Western states and other regulatory entities regarding regional approaches to transmission siting,
no meaningful state siting reform has occurred to date.

The limitations on regional resource planning involve the Constitutional stra of
the Compact Clause: “No State shall, without the Consent of Congress, . . r into any
Agreement or Compact with another State, . . .'*; the Takings Clause: . .. [N]o 1l private
property be taken for public use, without just compensation.””; and the rce Clause:
Congress has the power “[t]o regulate commerce with foreign nations, and¥Among the several
States, and with the Indian Tribes;'®

In addition State law constraints agarnst prejudgment ' bstantial Evidence rule
come 1nto play. Regarding prejudgment 1n a matter that . i

all of the evidence of record. A State Commission is
regional transmission plan at a meeting of State Co

hearing was even held. The Substantial EVid ]
must base its decisions on the evidence of s
(unless such evidence is subsequently m

not on evidence learned outside the record
; f the record.)

There are a number of 1nter izations in the western United States that illustrate
the efficacy of a multistate appis example, the 1990 amendments to the Clean Air Act

established the Grand Canyon ty Transport Commission for the purpose of addressing the
degradation of visibility in Canyon.'” That Commission, consisting of several western
states and tribes, extengigely s dled the sources of visibility degradation in the western United
States and recomme res to the Environmental Protection Agency to address visibility

degradation whichgvere incorporated into Federal regulations.'®

Anoth€r txaffiple of a multi-state organization is the Western Climate Initiative (“WCI”),
which is atjhg a regional greenhouse gas regulatory program that will be applicable to
each of that are members of the WCIL." The implementation of the WCI program will

at

implementation of the WCI’s proposed program is the disparate views of various WCI member
legislative bodies with regard to participation in the Initiative. Although governors are essential
in articulating the goals of a multistate initiative and even in developing the proposed regulatory
structure under the initiative, it is imperative to involve legislatures significantly at an early stage
in the formulation of the initiative.
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Another approach would be the development of uniform transmission siting guidelines
for adoption by the various western states. These guidelines, perhaps in the form of a model
Major Transmission Siting Act, would include provisions for evaluating the regional or national
interests in considering a major interstate transmission facility, and would also deal with critical
corridor designations, environmental reviews, and the paramount role of the state in making
overall siting determinations.

One organization of Western States coordinating transmission planning efforts is
Northern Tier Transmission Group (NTTG). NTTG is a group of transmission provide
customers in eleven Western States and two Canadian provinces that are actively 1
sale and purchase of transmission capacity. NTTG coordinates individual transnyggioh systems
operations to meet and improve transmission services to customers.*’

Absent a coherent multi-state regime for reviewing and permitting ne
infrastructure developments, the states will likely be elbowed asi
intended to supersede contrary state and local decisions on the sitt
facilities. The FERC’s Section 1221 backstop authority
comprehensive federal transmission permitting regime. is considering additional
legislation to give to the federal government the final say ¢ approval process for major
electric transmission development.”’ A multi-state te€psmissidn siting initiative in the West
would maintain the local control and stakeholder in ich is a hallmark of an open process
while assuring that necessary infrastructure is approwed and built to bring energy to growing load
centers.

safy transmission
federal authority
Onstruction of major
initial step towards a

This paper does not recommend gt eral government implement a comprehensive
transmission siting process which waomld pt state siting requirements. In all likelihood,
however, the federal government wi myatcly do what the states in the Rocky Mountain West
cannot or will not do for theémsel in facilitating regional transmission infrastructure
improvement. The identifica implementation of best practices on a regional basis is
imperative if the western es to maintain significant control over the transmission siting
process.

The siting y€quirements of each of the contiguous Rocky Mountain states applicable to
major electric tran@missign facilities are described below, followed by a compendium of the best
practices drayn ose requirements..

O O

ng. The siting and approval of a major transmission project in Colorado by a public
§ ithin the regulatory purview of the Colorado Public Utilities Commission (“Colorado
PUC?). A “public utility,” is defined as an “electric corporation, . . . person, or municipality
operating for the purpose of supplying the public for domestic, mechanical, or public uses and
every corporation, or person declared by law to be affected with a public interest . . ..”*
Municipally owned utilities are exempt from Colorado PUC jurisdiction for utility operations
within municipal boundaries.*

Colorado law prohibits the construction of a new electric facility, plan, or system without
first “having obtained from the commission a certificate that the present or future public
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convenience and necessity requires or will require such construction.”** Colorado courts have
held that the key factor in this definition is whether the facility is supplying utility services “to
the public,” and that a certificate is not required if the entity provides utility services only to a
limited group of customers.” 1In addition, a certificate is not required for construction, operation
or extension of a facility “in the ordinary course of business.””® A major transmission project
which is constructed in Colorado and contains interconnections to other transmission or
distribution systems which serve load in Colorado would likely need a certificate from the
Colorado PUC.

Along with supplying the required technical information and design detail appPrcant
for a certificate of public convenience and necessity for construction or extensiopgQf Fansmission
facilities is required to describe how it will achieve “prudent avoidance” w espect to

planning, siting, construction, and operation.”” “Prudent avoidance” is narr ed to mean
“striking a reasonable balance between the potential health effects of exposu
and the cost and impacts of mitigation of such exposure.”® A
considered is the public interest or need, although the scope of p

the discretion of the Colorado PUC.?

est or need is left to

of public convenience and
ithin the territorial boundaries

Local Governments. The statute requiring a certi
necessity specifies that no public utility may construct
of a city or county unless the utility complies with

to site a major electrical facility within the j
request for a certificate of public conveniencg
Colorado PUC that proposes or recognize§th

tiof of the local government before filing a
cessity or making any annual filing with the
for new construction.’> Typically, a county

or city will approve a transmission tigugh the issuance of a special or conditional use
permit (a “Use Permit”).” The i of a local government denying a permit for a
transmission facility or imposi re able restrictions on the permit may be appealed to the

Colorado PUC if (1) the appli
convenience and necessity,

s applied to the Colorado PUC for a certificate of public
S a certificate is not required, or (3) the Colorado PUC has
issued an order that ¢ ith the local government’s action.’® In considering an appeal
from a local decisig rado PUC is required to balance the local governmental interest
with the statewidegnteresj in the construction of the facilities. In particular, the Colorado PUC is
required to congid@ theAllemonstrated need for the facility, the extent that it is inconsistent with
local land u and ordinances, whether it would “exacerbate” a natural hazard, applicable
engineerj andgtds, the merits of feasible alternatives proposed by the applicant or the local
governme bas3iss for the local government’s decision, the impact on local residents, and the
saf e public.

041 Regulations. Colorado cities and counties are authorized to regulate by permit
activifies within certain areas of state interest.’® These approvals are commonly referred to as
“1041 permits” because the statute was enacted in 1974 as H.B. 1041.°" The 1041 process is in
addition to the Use Permit process and often requires a substantial environmental analysis and
consideration of project alternatives. Not all counties in Colorado have adopted 1041
regulations, but in those that have, the approval process for a project can be considerably slowed
and complicated by the 1041 process. The 1041 process is applicable to “major facilities of a
public utility,”** defined to include transmission lines and substations.” However, no decision
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by an agency under the 1041 permit program may be inconsistent with the Colorado PUC’s
decision regarding public convenience and necessity.*’

Given the foregoing, what is Colorado’s ability to engage in regional transmission
planning? One method is the creation of a Compact pursuant to the terms of the Compact
Clause. Given Congress’ interest in renewable energy, the economics of renewable energy and
reduction of GHG, this option which requires Congressional approval is now more available to
states than previously.

the RTO, making the decision regarding the addition of transmlss10n facilities to gt the RTO’s
needs, no Compact would need to be created because the states are not regek
among themselves.

The question remains whether Colorado’s Commission (a assthe ones in WY, UT

“need” and their limitation to the individual state, can app ately be expanded to a more
regional consideration given the integrated nature of stai€s’ tran i

NEW MEXICO

Siting. In New Mexico, no electric trg @ on line with a capacity of 230kV or more
may be constructed by any person, includig picipality, within New Mexico unless the
project has been approved by the New Public Regulation Commission (“NMPRC”)."!
No other state agency has siting authgri rMigh-voltage transmission facilities in New
Mexico.

If the proponent of rojgct is a “public utility,” the proponent is also required to
obtain a Certificate of PublicN\Cottvenience and Necessity (“CPCN”) from the NMPRC before
commencing constructi ublic utility” is defined to include a person “not engaged solely
in interstate businegs” whoowns, operates, leases or controls any facility for the transmission of
electricity.” The fNMPRLC may approve the application for the CPCN without a formal hearing
if no protest 4 thin sixty days of the date that notice is given by the NMPRC that the

applicatio filed.** In any case, the NMPRC must issue an order granting or denying
the appl hin nine months from the date the application is filed with the NMPRC.* If
the ils to issue its order within nine months, the CPCN is deemed to be granted

ojone six-month extension by the NMPRC.*

n addition to the CPCN for public utilities, any person proposing to develop a
transmission facility with a capacity of 230 kV or more must also file an Application for a
Location Permit with the NMPRC.*” A public utility may simultaneously file its applications for
a CPCN and for a Location Permit.*® The application for a location permit includes any
environmental studies required by NEPA or equivalent studies.” The NMPRC’s decision on a
Location Permit application is determined by whether the proposed location will “unduly impair
important environmental values,” and if it does, whether those impacts can be mitigated.”
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If the right-of-way for the proposed transmission line will be greater than 100 feet, the
proponent must obtain a Determination of Right-of-Way Width from the NMPRC before
constructing the facilities.”!

Local Governments. As a general proposition, each local government in New Mexico
has a planning and zoning process which governs proposed construction of an electric
transmission line.”> The degree of sophistication and detail on the land use requirements vary
widely among the cities and counties in the State. Bernalillo County, for example, regtires a
special use permit for utility facilities, although it does not have detailed requirements/Sgting to
transmission lines.”

No Location Permit application may be approved by the NMPRC that viola¥®g an existing
state, county or municipal land use statutory or administrative regulation e NMPRC
finds that the regulation is “unreasonably restrictive and . . . not in the i
convenience and necessity.””

is to encourage the “generation of
electricity through the use of renewable energ to “promote energy self-sufficiency,
preserve the state’s natural resources and purse@g iwproved environment in New Mexico.”°
In furtherance of that purpose, the legislaturg @ ed that, “it may serve the public interest for
enewable energy trading.”’

public utilities to participate in national - 3
To encourage renewable efie jects, the legislature created the New Mexico

Renewable Energy TransmissigmAuthoptty (“RETA”), which is charged with implementing
REA.>® RETA is authorized r into contracts and partnerships with public and private
entities and to identify and4gstahlish electric transmission corridors within the state. It is also
authorized to participatg i ional transmission forums, to “coordinate, investigate, plan,
prioritize and negotigie entities within and outside the state for the establishment of
interstate transmisgfon cogridors.” To this point, no corridor has been identified .

UTA

hough the Utah Public Service Commission (“UPSC”) has broad jurisdiction
to regmigtc §pcry public utility in the state, it does not have direct siting authority for major
bn facilities. In fact, there is no Utah state agency which is charged with making siting
tions for major energy facilities. Rather, siting approval comes in the form of the
various local land use and federal, state and local permits applicable to the project, including the
granting of a Certificate of Public Convenience and Necessity (“Certificate”) by the UPSC to a
public utility proposing to construct a major transmission line.

“Public utility” is defined to include an “electrical corporation” performing or delivering
service for or to the public generally for domestic, commercial, or industrial use.®* “Electrical
corporation” is defined to include every corporation owning, controlling, operating, or managing
any electric plant, or in any way furnishing electric power for public service within the state,

4572414_1.DOC 11


http:REA�).55
http:lines.53
http:facilities.51

except where electricity is distributed by the producer solely for the producer’s own use.”!
“Electric plant” includes all real estate, fixtures, or personal property owned or controlled in
connection with the production, generation, transmission, or delivery of electricity.62

Service to the “public” is the defining feature of a public utility.”® If an electric company
holds itself out to serve “all who wish to avail themselves of its services, it is a public utility
subject to the jurisdiction of the UPSC.** Municipal utilities are not subject to the jurisdiction of
the UPSC,* although the Utah Supreme Court has held that an interlocal cooperatio ency
consisting of Utah municipalities is subject to UPSC jurisdiction insofar as it was ired to
obtain a certificate of public convenience and necessity for a major transmission peeject ide
the boundaries of its member municipalities.®®

An electric corporation “may not establish, or begin construction, op r
extension,] of a line, route, plant, or system . . . without first having obtained the
commission a certificate that the present or future public convenience necpssity does or will
require the construction.”®” The applicant is required to file a state wivthe UPSC that the

proposed line, plant, or system will not conflict with or adversel; e operation of any
existing certificated public utility which serves the same terrj a@ urthermore, an applicant
for a certificate is required to file with the UPSC evidence shoWngAhe utility has received or is
in the process of recelvmg the necessary consent or fra ise frofn the proper municipal or
county authorlty The UPSC may, after the hearin he certificate, refuse to issue the
certificate, or issue the certificate for the constructfoNQf a portion only of the project.”” The
UPSC has considerable latitude when reviewing tifféation application.”’

(o

gpett with the UPSC at least thirty days before
beginning construction of a transmissi miles or more in length with a design voltage of
138 kV or greater, if the cost of jéct will be greater than $10,000,000.”> The pre-
construction report must includ 0 ther things, a description of the purposes and reasons
for the proposed facilities, a tion of how the utility has or will obtain any required
consent, franchise, or perm1 ¢ appropriate county, city or other public authority and any
other necessary authoriggti nd information to show that any proposed line will not conflict
with, adversely affegtno d into the area of operations of any existing certificated public
utility which supplfs the same product or service to the public.”

Electric utilities are required to

li

In 20058t ah State Legislature enacted S.B. 202, which amended the definition of
“public utili yJexpanding the exemption from regulation for independent energy producers
and addin Tnition of “independent power production facility.””* Before the amendment,
tio applied to “small power production facilities,” which were defined as facilities
pacity no greater than 80 megawatts, qualifying small power facilities under federal
law, Q@ generators of electricity solely from biomass, renewable resources, geothermal
resoufces, or some combination thereof.”” As amended, the statute now provides that “[a]n
independent energy producer is exempt from the jurisdiction and regulations of the commission
with respect to an independent power production facility if . . . the commodity or service is sold
by an independent energy producer solely to an electrical corporation or other wholesale
purchaser . . ..”
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The UPSC has cast some doubt on whether transmission facilities constructed by an
independent energy producer in order to interconnect with the grid are exempt from the
Certificate requirement. In a recent case involving the Milford Wind Corridor project in Beaver
County, the UPSC held that the wind farm itself was exempt from the requirement to obtain a
Certificate as an independent energy producer but that the 90-mile transmission line necessary to
connect the wind farm with the grid so as to move the electricity to wholesale purchasers in
California was not part of the independent energy producer facility and, therefore, not exempt
from the requirement to obtain a Certificate. '’ The UPSC reasoned that the exemp#dn for

“independent power production facility” is limited to a facility that “produces electy€ Qaergy.”
In addition, the UPSC held that the exemption does not apply to facilities for the/delivelyr” of
the electricity otherwise sold “solely to an electrical corporation or other wholes chaser.””

ental entity
quirements of the
s a finding on the
ed if the application
uses" as a category of

COfE
@ The conditional use permit
Wigtions being which entity holds

ning ordinance.

Local governments. An applicant proposing a project to a Utah loca
is entitled to approval of a land use request if the application conforms to the

record that a compelling, countervailing public interest would be
were approved.” Local land use ordinances may include " iti
permitted operations in a given zone, such as transmission

final authority to grant a conditional use permit and
permitted or conditional uses under the particular ¢

the assistance of the “Utility Facility
Review Board” to resolve issues related to fing and construction of facilities by public
utilities, including transmission lines.* JoSabgOvernment is considering imposing conditions

on the construction of a facility, t t is required to provide to the local government
information regarding the standar nd the estlmated excess costs of the facility if
d

constructed in accordance with conditions.® If the excess costs are not recoverable
by the public utility through j t he local authority is required to pay those costs unless the

Review Board decides othe

The Review Roa sists of the members of the UPSC and one individual each
appointed by the @overnpr from lists of nominees from the Utah League of Cities and Towns
and the Utah Assd@iatioff of Counties.”> The Review Board hears disputes regarding the excess
costs of a prgfectgestlting from local government requirements; local requirements that will not
permit thg utfity fo provide service to its customers in a safe, reliable, adequate, or efficient
manner; piRib®ion on construction by the local government; failure of the local government to
make pal Xecision on the public utility’s application for a permit, authorization, approval, or
§ with respect to the facility within 120 days of the of application, and inconsistent
decisWs from more than one local government on a project.®

To date, the Review Board has issued only one written decision, involving a dispute
between PacifiCorp and West Jordan City.*” In 2005, PacifiCorp appealed to the Review Board
when the City denied a conditional use permit for the construction of a permanent substation in
the “target location” selected by the utility. After hearing evidence from both parties, the
Review Board held that requiring PacifiCorp to construct the substation at one of the alternative
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sites suggested by the city would degrade electric service and reliability and ordered the city to
issue the conditional use permit.*®

In 2009, the Utah Legislature enacted the “Siting of High Voltage Power Line Act,”’

which governs the obtaining of a land use permit by a public utility from a local governmental
authority for high voltage power lines with a nominal voltage of 230 kVa.”’ A public utility
proposing a high voltage transmission line is required to notify the local land use authority of its
intent to file a land use application at least 90 days before submitting the application& The

proponent is also required to send a notice of intent to file an application for a condffal use
permit to the local government and landowners within the proposed corridor at jeast ays
before filing the application and to set up a website to provide information ab proposed
facility and publish a notice in the local newspaper of the filing of the notice o nt’> The

public utility is also required to conduct public workshops in the a e proposed
transmission line.”> The land use authority is required to grant or deny the apglication within 60
days after the application is filed.”* The Utility Facility Review Bo ay peview the land use
authority’s land use permit decision.”

Generated Renewable Electricity Network Authority.”®
location and availability of renewable energy resources
determine whether there is adequate transmission capagi
prioritize transmission projects, and fund plans to pr
sources to transmission facilities.”” The Authg Ry

transmission projects,”® which are those whic @ ontribute to state and local economies,
maximize connections to renewable energfy afmetherwise meets criteria relating to generation of
revenue, technical and environmental séqui nts and compliance with regulations of the
FERC, UPSC and North American eliability Council relating to transmission line
development.”

WYOMING
Siting. No p y may begin construction of a line, plant or system, or of any
extension of a lin system without first obtaining from the Wyoming Public Service

have infe the term “to or for the public” to mean the citizenry or consumers of
herefore, if a transmission line is not serving customers in Wyoming, it is not
PSC jurisdiction.

property ity for the transmission to or for the public of electricity.'”’ Wyoming courts
X
i

Before construction of a transmission line subject to WPSC jurisdiction, the public utility
must first obtain from the WPSC a CPCN for the construction of the project.'” A “major utility
facility” is required to submit information regarding the environmental impacts of the facility
and the need for the facility by the citizens of Wyoming.'” A “major utility facility” is defined
to include electric transmission lines of more than three (3) miles in length designed to operate at
69 kV or above and electric substations or switching stations designed to operate at 69 kV or
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above.'” The issuance of a certificate for the construction of a high voltage electric transmission
line of 230 KV or greater is prohibited until all rights-of-way for the line have been acquired.'*®

The Wyoming Industrial Development and Siting Act permits the construction of certain
large industrial facilities only after a review of the socio-economic and environmental impacts of
the proposed activity.'"”” No person may construct an industrial facility in Wyoming without a
permit for the facility from the Wyoming Industrial Siting Council (“ISC”).'"”® The ISC permits
the construction of certain large industrial facilities only after a review of the socio-eg@nomic
and environmental impacts of the proposed activity. An “industrial facility” is ed for
purposes of ISC jurisdiction as any industrial facility with an estimated cost of $ 3,200 or
more.'” The Wyoming Department of Environmental Quality Industrial Siting ighon (“ISD”)
functions as the staff of the ISC.

Electric transmission lines with a design capacity not exceeding 50
obtain a permit from the ISC.'"" However, while an ISC permit j
electric transmission lines, information about the project must
Proposed industrial facilities with a construction cost greater
one hundred percent of the current threshold construction co @
jurisdiction from the ISC.'"? The ISC can also grant a waiver Qg the
certain circumstances.' "’

ftted to the ISD.'"
percent and less than
e a certificate of insufficient
application requirements in

Local Governments. In Wyoming, land us zoning are regulated by counties and
cities.''* Although it is possible that a privatel @ ansmission line could be classified as a

"use by right" in accordance with the applicalfl ty zoning code, a typical County code will
classify such use as a conditional use or 3% ptcial review.'"”

When the PSC or ISC has furisdegtion over a transmission project, it has authority to
preempt local decisions regardi ission siting and construction.''® In particular, the
Wyoming Supreme Court has at a county does not have the power to regulate public
utilities.""”  Assuming the4gou s complying with applicable law and acting within the
confines of its authority the Sgate has little to no oversight or preemption authority over the

county’s decisions toalsNg cghditional use permits concerning projects that are exempt from
PSC jurisdiction og/re otherwise not owned or operated by a public utility.''®

Wyo
called the
the WI

trang
tra @

tructure Authority. Wyoming has created a quasi-governmental entity
Infrastructure Authority (WIA). Created by the State Legislature in 2004,
diversify and grow Wyoming’s economy through the development of electric
he WIA has bonding authority of $1 billion as well as other powers to promote
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RECOMMENDATIONS

In our review of the foregoing state regulatory requirements for siting a major
transmission facility in the Rocky Mountain West and other Western states, we identified a
number of “best practices” which could serve as integral elements of a regional siting regime.
These “best practices” are:

State siting agency preemption of conflicting local decisions, at the sapse time
using a process to assure that local community concerns are considere that a
local decision is only overridden if the broader public interest is comgcllin

A centralized siting agency with jurisdiction over transmission profggts proposed
by any entity, whether or not the proponent is a regulated pulghig utili

st in the reliable
folio of generation
ad centers in another,
d are located within the

A definition of “need” that recognizes the critical puy,
and efficient transmission of electricity from a dj
sources in one part of the Western region to
even if neither the generator nor the loads tp
state.

Mechanisms to facilitate participation
planning regimes to assure coordi
the construction of new transmissiqg

strategic and regional needs for transmission

Regular, periodic planningto
infrastructure and to assurcgat proposals are consistent with those needs.
e%

regional and national transmission
he most efficient use of resources in
jlities.

Timelines that are | npugh to assure thorough review of a proposal but are
short enough tg”as
time.

at a decision is issued within a reasonable period of

Accelerefigd reyiews for projects in designated corridors, including NIETC’s
desigrate er the Energy Policy Act of 2005 and other corridors designated
pugsuant tp state and regional plans.

vel regulatory playing field which does not favor investor-owned utilities or

xa other entities at the expense of other transmission developers.
iy

1s a serious need for a coordinated and rational approach to transmission project

st ch accommodates the need to assure protection of environmental and other critical
interc§, incorporates ample opportunity for input from affected stakeholders, allows for
reasonable recovery of costs, and places a priority on the compelling interests in modernizing the
transmission grid. A multistate approach, through an interstate compact or the adoption by each
state of a model siting regime that allows consideration of regional and national needs, will
facilitate the development and transmission of renewable energy to meet the demands of ever-
growing Western urban areas and to secure robust interconnections with the national
transmission grid.
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